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CRYING HAVOC AND (RE)CLAIMING RIGHTS

HOW THE LIABILITIES OF REVISIONISM
AND THE JUST WAR TRADITION ALTER THE
MORAL EQUALITY OF COMBATANTS

Marcus Hedahl

MAGINE a Just War Rip Van Winkle, someone who for one reason or

another found themself temporarily cut off from the theoretical debates on

the ethics of war.! Unlike the character in Washington Irving’s famous tale,
such a dreary-eyed theoretician needed to sleep onlyalittle over decade to miss
arevolution, an insurgency in the theoretical rather than the political domain.
For in the thirteen years since the publication of Jeff McMahan’s Killing in War,
there has been a seismic shift in debates about the ethics of war, a shift that
challenges the foundational assumptions of the just war tradition.? This revi-
sionist project led by McMahan, Helen Frowe, David Rodin, and numerous
others begins with the contention that the moral justification for killing in war
should be consistent with a broader theory of self-defense.? In the language of

1 This analogy captures, albeit in a rather exaggerated manner, the way I felt after returning
to discussions about the ethics of war after more than a decade away. I had served as an
instructor of philosophy at the Air Force Academy before separating from the service
and then focusing my graduate research not on military ethics, but rather on questions
involving claim rights and directional duties. After accepting an appointment at the Us
Naval Academy, I was momentarily bewildered by the dramatic change in the terminology
for debating the ethics of war that had taken place in my absence.

2 As Leonard Kahn nicely articulates in “Liability to Deadly Force in War,” the claim that
unjust combatants have no license to kill in war has its own rich historical roots, going
back at least to Pascal’s Pensées and Voltaire’s Philosophical Dictionary. Nonetheless, the
revisionist view, which had been relegated to the margins of discourse about the killing in
war for decades, if not centuries, has ascended to become a viable rival, if not the dominant
view among theorists considering the ethical issues of killing in war.

3 There are numerous examples within the revisionist tradition. I will consider a number
of them throughout the paper. For now, it will be sufficient to note four of the more
prominent examples: McMahan, Killing in War; Frowe, Defensive Killing; Rodin, War and
Self Defense; and Fabre, Cosmopolitan War. Although Rodin’s work predates McMahan’s,
and although some theorists have placed the resurgence in the revisionist tradition at the
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the revisionist project, the key question—the only question, really—is whether
an agent can be liable to the use of deadly, defensive force.*

More recently, the revisionist project has been modestly expanded, from
considering how killing could make an agent liable to the use of defensive force
to considering how saving or not saving lives could do so as well. With a focus
firmly on this new expanded domain, this paper begins fairly modestly. I do
not attempt to offer a new theory of liability or even a new principle of liabil-
ity.> I merely argue for two contentions: that for a principle of liability to be
action-guiding, an agent must be violating the claim right of another rather
than merely acting unjustly, and that the directional aspects of claim rights will
therefore be more significant for settling questions of liability than they are gen-
erally taken to be. Within this expansionist project, those moral features imply
that saving lives can never, in and of itself, make one agent liable to another.’

Itis in turning these general insights about liability back on to the core revi-
sionist considerations of killing, however, that those same modest contentions

beginning of the 2003 Iraq War, it was McMahan’s work that most radically altered the
landscape of the theoretical debates about the ethics of killing in war, turning revisionism
from a more isolated project advanced by a few to a genuine—if not even more prominent
and frequently considered—alternative to the just war tradition.

4 Some theorists classify the revisionist project as any attempt to reconsider any of the tradi-
tional just war theory precepts, most notably those put forward by Michael Walzer. Many
revisionists, including Frowe and McMabhan, are also reductive individualists. They claim
that individual liability can be determined by analyzing the actions of those individuals
and that the ethics of war is completely reducible to the ethics of self-defense. There are
other theorists who are not reductive individualists who are nonetheless often labeled
revisionists because they seek to challenge contentions of the current consensus within
the just war tradition. The extent to which these theorists ought to count as members
of the revisionist project depends in large part on the extent to which they are looking
to radically modify the just war tradition, a phrase that, given the ways the principles
and their application have changed rather dramatically across time, is better suited to the
theoretical history than is the term “just war theory,” the nomenclature often favored by
revisionists. In this paper, I am primarily focused on the reductive branch of the revisionist
project advanced by McMahan and Frowe. Nonetheless, the arguments contained herein
should be equally forceful against any theory that seeks to use the fact that soldiers can be
morally responsible for participating in unjust war to conclude the need for different jus
in bello standards for soldiers on different sides of a war.

5 Earlier versions of this paper were, as earlier versions of papers can be, both too bold in
their aims and too dismissive of rival views. Several years ago, I presented a paper titled

“Claim Rights Based Liability: The Achilles Heel of the Revisionist Just War Project.” To
be clear, I am not advancing a principle of liability, nor arguing that this analysis presents
an unanswerable challenge for the revisionist project here.

6 AsIwill argue in section 3, there are some rare cases in which saving the life of another
could make one agent liable to another, but it is not the saving of the life, in and of itself,
that does so. I will have much more to say about these exceptions in section 3.
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can have a far more significant impact. Analyzing questions of liability in this

new, expanded domain of saving and not saving lives can highlight important

distinctions that can be missed when considering the same kinds of actions (i.e.,
killings) time and time again in cases of self-defense and war. Morally salient

elements that would normally be concealed can be revealed, and that insight

can be used to consider the paradigmatic case of killing anew. In doing so, it

becomes clear that an assumption taken to be so obvious it need not even be

acknowledged—that unjust killing necessarily involves the violation of rights—
turns out to be false. A more nuanced understanding of rights—the moral

element that is meant to be the centerpiece of the revisionist project—ends

up exposing a serious limitation with several of its central aims.

To make that argument, this paper proceeds as follows: In section 1, I con-
sider two attempts to expand the core revisionist project, advancing cases from
Helen Frowe and Blake Hereth. In section 2, I pause to consider two import-
ant theoretical complications necessary to evaluate those claims. In section 3, I
argue that since one agent does not have the normative authority to prevent the
saving of another’s life, saving lives can never, in and of itself, make one agent
liable to another. In section 4, I consider how these insights are relevant for ana-
lyzing liability in war, arguing that a myopic focus on consent, rather than on the
myriad moral authorities possessed by agents, undermines the revisionist claim
that soldiers cannot waive, and therefore can only forfeit, their rights in war.

Despite that structure, the central argument of this paper is intended not
to serve as an objection to the revisionist project, but rather to offer a critique
of both revisionism in its most prevalent form and a particular interpretation
of the just war tradition it seeks to replace. By realizing this limitation of the
revisionist revolution, a theoretical space opens up in which one could hold
on to a significant insight of revisionism, namely that soldiers have significant
moral and epistemic responsibilities to avoid fighting in unjust wars, while
nonetheless maintaining a significant kind of moral equality regarding the
actions of combatants within war. So, in section s, I analyze how the fact that
soldiers can be morally responsible for unjust ad bellum wars—even if they turn
out to be morally responsible for the very reasons given by revisionists—does
not necessitate a change in the moral equality of soldiers embedded within
traditional jus in bello requirements.

1. EXPANDING THE REVISIONIST PROJECT
In the revisionist project, the key moral question is whether an agent can be

liable to the use of deadly force. Trying to unjustly take someone else’s life,
for instance, can make an agent liable to defensive, coercive, and even violent
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actions to thwart that effort. In standard circumstances, for example, if I am
unjustly trying to kill you, then I become liable to your use of defensive force.
You would be morally justified in using force—even deadly force—against me
to try to stop me from doing so, so long as that force were proportionate, nec-
essary, and instrumental in defending yourself against my unjustified attack.” In
this first section, I analyze how this broad consensus has led some to consider
how a similar analysis could be expanded to cases of saving and not saving lives.

In Defensive Killing, Helen Frowe offers an expansion of the revisionist proj-
ect, arguing that saving lives can make one agent liable to another, with a case
involving an attacker, a defender, and a paramedic.®

Paramedics Before Police: An Attacker has alreadykilled a Victim’s family,
but as the Attacker is trying to strangle the Victim, the Victim hits the
Attacker over the head, rendering him unconscious. The Victim then
calls emergency services, who dispatch both the police (because of the
attack) and an ambulance (because the assailant is injured). Unfortu-
nately, the ambulance arrives first, and a Paramedic immediately starts
reviving the Attacker. The Victim knows that if the Paramedic is success-
ful, the Attacker will go back to what they were doing before, namely
trying to kill the Victim. The Victim warns the Paramedic of her cer-
tainty regarding this outcome, but the Paramedic proceeds, noting that
it is their job to save lives not to worry about the probable or even the
certain outcomes of doing so.

Frowe dismisses the Paramedic’s common-sense judgment, concluding that if
the Paramedic proceeds in the face of the Victim’s objection, the Paramedic is

thereby “knowingly contributing to an unjust threat” to the Victim and “ren-
ders herselfliable to defensive force.”” According to Frowe, so long as an agent
is responsible for an unjust harm, they then can become liable to the use of
deadly force. Frowe concludes that this case helps demonstrate that, in certain

circumstances, unjustly saving someone’s life could make one liable to the use

of defensive force, even deadly force.'°

7 'There is some debate in the literature about whether proportionality, necessity, and instru-
mentality are internal or external to a principle of liability. The argument of this paper is
intended to work independently of that distinction; I am focusing here only on cases in
which proportionality, necessity, and instrumentality are met.

8 Frowe, Defensive Killing, 202. The wording and naming convention are my own, but the
case is clearly articulated by Frowe in a case called Rescue.

9 Frowe, Defensive Killing, 202-3.

10 Cécile Fabre concurs with Frowe’s judgments here. See, for example, “Guns, Food, and
Liability to Attack in War.”
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In “Saving Lives, Taking Lives,” Blake Hereth considers a different expan-
sion of the revisionist project, arguing that not saving someone’s life can make
an agent liable to defensive harm."!

Ruining the Movie Titanic Forever: Rose is in a canoe in the center of an
ice-cold lake when she sees Jack, who accidentally fell into the water and
is struggling to stay afloat. Jack lacks the strength to pull himself into
her canoe, so he asks Rose for help. She refuses Jack’s request but only
because she’s always fantasized about seeing someone drown inice-cold
water. (Titanic is Rose’s favorite film, but to her great disdain she realizes,
“It is only fiction!” Finally, a chance to see it played out before her very
eyes, and with a man named Jack nonetheless—quite the lucky day for
Ms. Rose.) Yet, as he is about to come to terms with his impending
demise, Jack realizes he has just enough strength to flip the canoe, crawl
into it, right it, and row it back to shore. He knows he’ll lack the strength
to pull Rose back into the canoe, a fact that will ultimately result in her
death. Yet he knows as well that Rose could have saved them both and
has decided not to do so.

According to Hereth, Rose is liable to the use of defensive force, even deadly
force. So, Hereth contends, in at least some cases, unjustly failing to save some-
one’s life could make an agent liable to the use of deadly force.

2. THEORETICAL BACKGROUND FOR EVALUATING
THE EXPANSIONIST PROJECT

Frowe seeks to expand the revisionist framework by claiming that saving
another could make an agent liable to the use of deadly force. Hereth seeks to
expand the revisionist framework by claiming that not saving another could
do so as well. Before analyzing those contentions directly, however, it will be
helpful first to consider some of the theoretical tools required for that task. In
this section, I analyze two such complications. First, I argue that since Frowe
and Hereth seek to alter the debate from the possibility of taking lives to the
possibility of saving (or not saving) lives, their analysis shifts to a distinct moral
domain, one with its own rich and complex normative history. So, as Hereth
explicitly and quite insightfully notes, it seems at least prudent, if not neces-
sary, to pause and consider the lessons from the ethical subfield focused on the

11 Hereth, “Saving Lives, Taking Lives.” The wording and naming convention are my own,
but the case is clearly articulated by Hereth.
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complications involved in saving and not saving lives.'> Most notable, for our
purposes, is the fact that in biomedical ethics the requirements of justice placed
upon those giving care do not always correlate to the normative authorities of
those who can demand care. Second, building off that distinction, I consider
the purpose a principle of liability is meant to fulfill and whether there may be
animportant difference between the question of how one agent could become
liable and the question of how one agent could be liable to another.

2.1. Lessons from Biomedical Ethics: Acting Unjustly vs. Violating Claim Rights

In this section, I consider two important lessons from biomedical ethics that
will be relevant to considering contentions about liability in this new, distinct
domain. First, biomedical includes questions of prioritization—who ought to
get priority in the allocation of often scarce resources.'® Second, in part because
ofthat fact, in biomedical ethics, the requirements of justice placed upon those
giving care do not always correlate to the rights of those who can demand care.'*

Some may be initially skeptical about the claim that acts of injustice need
not correspond to rights of others. After all, one of the distinguishing features
of duties of justice is that they often correspond to the rights of others.' When
an agent has been wronged, there may be some who would want to say that
situation necessarily violates a right. That may well be true with a broad enough
category of rights, yet considerations of prioritization seem to reinforce an
appropriate skepticism about the possibility of an absolute correspondence
between duties of justice and the existence of a certain kind of right.

When professors prioritize their students for awards or special recognition,
for example, there will be all kinds of rights the students have against the pro-
tessors with respect to how they choose. The students might be able to demand
that the professors do all they can to mitigate the systemic and sometimes
unconscious influences of race, gender, and culture on their decisions. Students
might be able to demand that professors deliberate about such prioritizations

12 Hereth, “Saving Lives, Taking Lives.” Hereth uses their adroit recognition of the overlap
of cases of saving lives and biomedical ethics to consider what defensive liability can tell
us about biomedical ethics. Here, I take the alternative approach that builds on the same
insight, considering what the findings of biomedical ethics can teach us about defensive
liability.

13 See, for example, Beauchamp and Childress, Principles of Biomedical Ethics, 300-313;
Veatch, “Physicians and Cost Containment”; Singer, “Why We Must Ration Health
Care”; and Daniels and Sabin, “Limits to Health Care.”

14 See, for example, Beauchamp and Childress, Principles of Biomedical Ethics, 300-313;
Benner, “Honoring the Good Behind Rights and Justice in Healthcare When More Than
Justice Is Needed”; and Peel, “Human Rights and Medical Ethics.”

15 Broome, Climate Matters, s2.
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in the appropriate manner (e.g., professors should not do so while drunk). It
does not seem, however, that even a professor’s best student has the kind of
right that would allow them to demand an award, if, through some error of
judgment, the professor mistakenly chose someone else. After all, the profes-
sor’s decision is meant to be constitutive in some way. The professor’s choice is
meant to determine who the winner actually is, as opposed to the independent
background facts that dictate who the winner ought to be. None of that ought
to imply, however, that the decision is no longer one involving considerations
of justice. It would be an injustice to favor a less qualified candidate over a
more qualified one, even if the more qualified candidate lacked the normative
authority to demand the award.

The same reasoning would apply even more forcefully for decisions regard-
ing the allocation of scarce medical resources. Patients might be able to demand
that medical professionals do all they can to mitigate the systemic and some-
times unconscious influences of race, gender, and culture on their decisions.
Patients might be able to demand that medical professionals deliberate about
such prioritizations in the appropriate manner. It does not seem, however, that
any patient has the moral authority to demand that they be seen before some-
one else. After all, medical decisions during triage are meant to be constitutive
in some way; they are meant to set a default order of care on which countless
medical professionals working together must rely to save as many lives as they
can. None of that ought to imply, however, that the decisions of medical triage
do not involve important considerations of justice. It would be unjust to pri-
oritize a patient over one more in need of care. The appropriate beneficiary of
adistributed good does not necessarily have the kind of right that allows them
to demand those goods, the way they might be able to demand other behavior
regarding their rights.

By choosing a less qualified candidate or by prioritizing the wrong patient,
both the professor and the medical professional are acting wrongly, and they
are wronging the person who has been unjustly denied some benefit.'® Those
wronged could, and often do, protest such missteps of judgment. Nonetheless,
because these decisions are meant to be constitutive in some way (i.e., the
decision itself is supposed to create pro tanto reasons for action), the patient
and the student lack the kinds of normative authorities they have with respect
to other rights they possess, rights that do not require those kinds of acts of
constitutive authority in order to provide precise, demandable content. They
do not have the same kind of authority over the teacher or medical professional
they would if they were exercising their rights to refuse medical treatment or to

16 See Thomson, “What Is It to Wrong Someone?”
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be addressed respectfully, for example. They may well be able to complain, but
they cannot demand as their due."”

At issue here is a morally salient feature of a particular kind of right: the
normative authority a rights bearer has over a duty bearer. Oftentimes, rights
bring with them certain normative powers. A rights bearer can waive their right,
they can enforce their rights, they can prioritize their rights, they can demand
as their due, and, when rights are violated, they can either waive or enforce
duties of compensation."® There is a rich and long-standing debate about the
source and normative significance of those authorities, with some contending
that these normative authorities are the essential element to the existence of
rights, and others holding that they are far less significant.'® Luckily, we need
not wade into that disagreement in order to see a clear consensus: there are
duties of justice (and not merely beneficence) that do not correlate to a claim
that gives a rights bearer normative authority over a specifically addressed
agent or agents.”* When they do exist, however, such normative authorities
are incredibly important, and exercising those authorities is undoubtedly a way
in which agents alter the moral domain. So, without taking a stand on the foun-
dational significance of those kinds of rights, it would be helpful to distinguish
them from other, broader considerations of justice. For ease of allocution, we
can refer to rights that correspond to such normative authorities as Hohfeldian
rights, rights with normative authorities, or simply claim rights.*!

17 For more on the distinction between complaints and demands, see Hedahl, “The Signifi-
cance of a Duty’s Direction.”

18 Hohfeld, Fundamental Legal Conceptions; Hart, Essays on Bentham; Darwall, “Bi-Polar
Obligation.”

19 This is typically referred to in the rights literature as a debate between will theorists and
interest theorists. Prominent interest theorists include Raz, The Morality of Freedom; Mac-
Cormick, Legal Right and Social Democracy; and Kramer, “Getting Rights Right.” Prom-
inent will theorists include Hart, Essays on Bentham; Wellman, A Theory of Rights; and
Steiner, An Essay on Rights. As noted previously, thankfully, we need not wade deep into
the debate about the source and ultimate significance of normative authorities to grant
that when they do exist, they are, in fact, normatively significant.

20 Elizabeth Ashford nicely captures the significance of such duties when she says that one
of the important aspects of our duties of justice is to seek institutional reforms that would,
“make more determinate the content of [our obligations of justice] by tightening up the
allocation of responsibility” (“The Inadequacy of Our Traditional Conception of the
Duties Imposed by Human Rights,” 220). In other words, we often have duties of justice
to create more specific duties (and the corresponding more specific rights) that would
endow people with the ability to engage in these kinds of exercises of moral authority, an
authority they do not currently possess.

21 When I use the term “claim rights” for the rest of the paper, I intend to imply that these
are claim rights with some sort of corresponding normative authority. There may be some



172 HEDAHL

Once that distinction is made, it becomes clear that in cases of saving and
not saving lives, violations of justice will necessarily be a broader category than
violations of claim rights with corresponding normative authorities.>* In sum-
mation, a quick analysis of the domain of biomedical ethics demonstrates what
ought to be obvious from the start, that violations of justice and violations of
claim rights need not co-travel. In some cases, at least, a rescuer could have a
duty of justice to aid another without the existence of corresponding normative
authority on the part of the agent who ought to be helped.

2.2. Why Directional Liability Matters

Before analyzing whether saving or not saving another could make an agent
liable to the use of defensive force, it will also be helpful to pause and consider
the more foundational question of what makes one agent liable to another. To

who hold claim rights that can exist without any normative power, or even those who use
the term to simply be synonymous with the term “right.” There may even be some subset of
those theorists who are engaged in bioethical research who would be skeptical that claim
rights and justice do not cut at the same joints. For any such reader, I would encourage
them to read any use of the term “claim rights” as the much more cumbersome “claim
rights that are accompanied by a corresponding normative authority” I do not believe
that any of the contentions in this paper would hang on that distinction.

22 Two things are worth noting here. First, as I will argue more elaborately in section 3.1, this
distinction does not rule out by stipulation that saving or not saving another can make an
agent liable. An agent may well have these kinds of normative authorities in cases in which
other agents have a duty to save them. In cases in which medical resources are not scarce,
for instance, patients very likely have the requisite normative authority to demand care
from those who are in a position to provide it. Second, prioritization is not the only area
of bioethics where considerations of justice do not cut at the same joints as considerations
of claim rights and normative authorities. Climate change is, for instance, another public
health domain that challenges the possibility of complete correlation between duties of
justice and the existence of Hohfeldian claims. When Tuvalu’s 11,000 citizens are forced
to leave their flooding country, for instance, it would be an outrage to deny them refugee
status, even though there is presently no UN provision for climate refugees. (See McAdam,
Climate Change, Forced Migration, and International Law.) In fact, we will almost certainly
owe them much more than refugee status, for those harmed by anthropogenic climate
change have a clear right not to be, and when they are, some form of restitution would be
required. (See Buxton, “Reparative Justice for Climate Refugees.”) Unfortunately, how-
ever, for those most vulnerable to the most adverse effects of climate change, there simply
are not yet sufficiently specific and specifically addressed directed obligations to prevent
those harms. Yet that fact deepens rather than diminishes the sense in which justice is
not being properly considered and climate victims are being wronged. If the world is
aligned such that some duties of justice do not correspond to another agent’s normative
authorities, in some cases, at least, we should regard that fact as a further normative failure
rather than a reason to be skeptical about the existence of a right at all. I will discuss this
complication more in section 4.2.
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do so, we should begin by noting that there are a variety of ways in which one
agent could be liable to another: liable to monetary compensation, liable to be
punished, or liable to defensive harm, to name just a few. In this paper, I am
focused exclusively on the liability to defensive harms, arguing that even with
that more specific focus, before we can consider the content of a principle of lia-
bility, we must first consider its function and structure. More specifically, I argue
that it is important to distinguish between principles of defensive liability that
seek to determine when an agent is defensively liable full stop, and ones that
seek to determine when one agent is defensively liable to another.

Now, it is perhaps only a slight exaggeration to say that there are as many
principles of liability as there are liability theorists. In broad strokes, however,
one can categorize principles of liability as either purely objective, culpability, or
agent responsibility.>® Purely objective principles of liability focus solely on states
of affairs. In a purely objective principle of liability, an unjust outcome could
make an agent liable to defensive violence, regardless of their level of respon-
sibility for creating that particular state of affairs.>* Culpability principles of
liability, on the other hand, focus on an agent’s moral responsibility. An agent
is liable only if they have acted wrongly. An unjust attacker, for instance, could
be liable to defensive harm only so long as they are morally responsible for
the risk to another.” Finally, agent responsibility principles of liability focus on
the actions that stem from exercises of moral agency. People can be agentially
responsible (and therefore liable) for threats that result from actions they have
performed, so long as those actions are ones that could be foreseen to possess
some level of risk of unjustly threatening others.>®

23 This categorization is not meant to exclude more complicated principles of liability. Frowe,
for example, distinguishes between direct threats and indirect threats, and therefore
advances a hybrid model that ultimately classifies a broader class of people to be liable
than even proponents of purely objective principles of liability do. For more on this, see,
Frowe, Defensive Killing, 72-87; and Skerker, The Moral Status of Combatants, 43-47.

24 Examples here include Thomson, “Self-Defense”; Fabre, Cosmopolitan War; and Bomann-
Larsen, “Licence to Kill?” Although McMahan has since changed his position, in 1994 he
defended an objective principle in “Self-Defense and the Problem of the Innocent Attacker.”
Some of these theorists explicitly build off of G. E. M. Anscombe’s “War and Murder.”

25 The best example here is Rodin, War and Self Defense. Although there is some debate on
how best to categorize Rodin’s principle of liability (see, for example, Skerker, The Moral
Status of Combatants, 37-52), his focus on defensive rights and the particular actions that
lead to violating them makes Rodin’s theory best classified as a culpability theory of liabil-
ity, even if one needs only to commit a pro tanto wrong. Two less controversial examples of
culpability theories of liability include Alexander, “Recipe for a Theory of Self-Defense”;
and Ferzan, “Forfeiture and Self-Defense.”

26 'The most prominent example is McMahan, Killing in War. Other examples include Straw-
ser, “Walking the Tightrope of Just War”; Bazargan, “Killing Minimally Responsible
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For the purposes of this paper, rather than simply pick a given principle of
liability—or even one from each camp—it will be helpful first to pause and
consider the structure and purpose of a principle of liability. In other words, it
would be useful to begin not by focusing on the content of any given principle
of liability, but by delineating principles by their putative function. Here, revi-
sionists have much more widespread agreement. The purpose of a principle
of liability can be summed up as follows: If an agent A is liable to the use of
defensive force, then any proportionality calculations can have the effects on
A (either positive or negative) diminished by some factor because A is liable.””
Moreover, due to that diminished impact in proportionality calculations, A is
generally not wronged when harmed.?® The purpose of a principle of liability
is, on this approach, to determine what state of affairs would be most morally
appropriate from an agent-neutral point of view.

Of course, in order to be action-guiding, any agent neutral conception of
liability will—at times, at least—have to incorporate agent relative elements
as well. There are surely cases, for instance, in which it would be inappropriate
for B to treat A as if they were liable even if A could be considered liable from a
purely objective point of view. The most obvious place where those two func-
tions come apart is when one agent does not know that another agent is, in
fact, liable. A significant amount of ink has been spilled over how to analyze

Threats”; and Otsuka, “Killing the Innocent in Self-Defense.” Unlike a purely objective
principle of liability, an agent responsibility principle would not determine that an agent
could be liable if, through absolutely no choice of her own, their continued existence
constituted a threat to others (e.g, if they were taken in their sleep and launched toward
someone else). However, unlike culpability principles of liability, agent responsibility
principles of liability hold that an agent can be responsible (and therefore liable) for put-
ting others in danger, even if the agent had done nothing morally wrong—not even pro
tanto wrong—Dby doing so, such as by driving a car.

27 AsRodin nicely puts it, “Proportionality and liability, far from being independent factors,
are two manifestations of the same underlying normative relation” (“Justifying Harm,” 79).
See also McMabhan, Killing in War, 15—22. There is, of course, much more we could say. For
instance, McMahan helpfully distinguishes between questions of narrow and wide pro-
portionality, in which narrow proportionality only looks at the impact to the defender and
the liable party, while wide proportionality looks at all the impacts. As liability theorists
disagree in the principles of liability, so too will they disagree about the precise relation-
ship between liability and proportionality, as well as the extent to which the impacts to
an agent can be diminished (see Killing in War, 20—21). Nonetheless, there is widespread
agreement at the level of generality considered above. For more on these complications
at a lower level of consideration, see the excellent analysis in Quong, “Proportionality,
Liability, and Defensive Harm.”

28 How often A could be wronged even though they are liable will depend in large part
whether proportionality, necessity, and instrumentality are internal to a principle of lia-
bility or external to it.
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cases in which agents have limited epistemic access to others’ liability.** In
this paper, I am not attempting to offer any new insights on that very long and
complicated score.

Instead, I want to focus on another possibility, a possibility not yet con-
sidered within the liability literature: cases in which the relational elements
between A and B are morally relevant. Recognizing these elements encourages
us to envision another, distinct structure and purpose of a principle of liability:
an agent A is liable to another agent B for the use of defensive force if B has some
normative authority to amplify or diminish the factor by which the effects on
A (either positive or negative) are diminished because A is liable to B.>° Rather
than solely trying to determine what state of affairs would be most morally
appropriate from an agent-neutral point of view, this approach also considers
when it would be morally acceptable for agents to alter their moral delibera-
tions about A because of B’s moral authority.*!

While the inclusion of a directional element may be initially resisted by
some, doing so actually better aligns with the moral concept at the heart of the
revisionist project: liability. In the legal domain in which the concept is most
familiar, an agent is always liable to another. In civil law, an agent is liable to
another legal person; in criminal law, an agent is liable to the state. Moreover,

29 See, for just a small subset of the examples here, Strawser, “Revisionist Just War Theory
and the Real World” and “Defensive Interrogational Torture and Epistemic Limitations”;
Guerrero, “Don’t Know, Don’t Kill”; Lazar, “In Dubious Battle”; Tomlin, “Subjective Pro-
portionality”; and Frowe, “A Practical Account of Self-Defence.”

30 Thereis an interesting metaethical question about what makes self-defense a permission
rather than an obligation. One possibility is that agents are allowed but not required to
diminish the impacts on others in any proportionality calculations. Another is that an
agent ought to diminish the impact to any liable parties but they also have the norma-
tive authority to voluntarily diminish the impacts to themselves as well, such that the
proportionality calculation ends up being the same as it would be if the other agent were
not liable. A third is that an agent should diminmish the impact to any liable parties, but
because of demandingness considerations, they cannot be obligated to take violent action
even if proscribed by an appropriate proportionality calculation. While that metaethical
debate is interesting, I do not intend anything in this analysis to rely on its resolution, so
I have framed these purposes of liability with the phrase “can be diminished” rather than

“should be diminished.” Thanks to an anonymous reviewer for helping clarify this point.

-

Although it would take us too far afield from the current analysis to demonstrate, I sus-
pect that this difference (between focusing on what is right from a fully objective point
of view and what is morally appropriate from the view of a deliberative and contentious
moral actor) is the largest reason why theorists in the ethics of killing and practitioners
concerned about the possibility of morally permissible killing have simply stopped engag-
ing with one another. Philosophers engaged with the objective project have much less to
learn from the moral complexities faced by those on the ground, and those facing those
complexities have little to learn from a novel and detached ideal theory.

3



176 HEDAHL

with liability, the kinds of normative authorities that often accompany such
directional elements are extremely important as well. If the counterparty to
one’s legal obligation releases one from liability, then the agent is no longer
liable. If, for example, a particular Us citizen reaches a settlement agreement
with the properly authorized 1rs agent about their back taxes, they need not
concern themself with whether each and every of her fellow citizens also
releases them from their duty to pay the original amount or whether the set-
tlement meets some particular, objective principle of justice. They are simply
no longer liable for the debt.

Some may remain skeptical, believing that directionality has no place in
considerations of moral, defensive liability. For any such readers, it may be
helpful to quickly consider a few variants of another case, Bernard Williams’s
famous example of Jim and Pedro. After a recent spate of protests, Pedro
wants to demonstrate the dangers of such “revolutionary measures.”*> He has
rounded up twenty protestors to be publicly executed. At the last minute, how-
ever, Pedro notices Jim. Since Jim is considered an honored visitor, Pedro offers
him the opportunity to participate. If Jim accepts Pedro’s offer, Jim will have to
kill only one prisoner, but if Jim refuses, Pedro will kill all twenty.** Consider
first an iteration of this case in which all the prisoners implore Jim not to accept
Pedro’s offer. Although in his original case Williams takes the prisoners’ prefer-
ence for Jim’s participation to be “obvious,” surely with some imagination and a
denial of a Hobbesian worldview, we can conceive of a number of reasons why
the prisoners might demand Jim decline.** They might believe that Jim’s partic-
ipation would make a revolution less likely, they might believe that Jim’s com-
plicity would validate the atrocities of the government, or they might believe
that Jim's actions would change the very meaning of their deaths. Consider
as well a different iteration, one in which one of the prisoners steps forward
and volunteers to become a sacrificial lamb. Christine Korsgaard imagines this
scenario as one in which the volunteer says, “Go ahead, participate—I forgive
you.”** In these two iterations, regardless of how the all-things-considered judg-
ments turn out, many might consider it be more deontically appropriate, or
more morally justifiable, for Jim to participate after a prisoner volunteers and
says, “Go ahead, participate—I forgive you,” and less deontically appropriate,
or less morally justifiable, for him to participate after all of the them demand
that he refrain. The reason is that Jim does not merely have a duty not to kill;

32 Williams, “A Critique of Utilitarianism,” 98.
33 Williams, “A Critique of Utilitarianism,” 98.
34 Williams, “A Critique of Utilitarianism,” 99.
35 Korsgaard, Creating the Kingdom of Ends, 296.
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he has a directed duty to the prisoners not to do so. Not only can Jim wrong
the prisoners by violating their rights, he can further wrong them by acting
contrary to their expressed prioritization of the duties owed to them.** He can
wrong them by disrespecting their ability to decide for themselves what matters
most to them and their way of life.

Of course, neither Jim nor any of the prisoners are liable to defensive force,
but in any plausible principle ofliability, Pedro would be. The prisoners would
be justified in using force to free themselves from Pedro; and, under certain
circumstances, Jim would be justified in coming to their aid. We need not
completely unpack the important caveat “under certain circumstances” to
realize that just as in the iterations previously considered, the moral authority
of the prisoners has some role to play. We also do not need to fully unpack
that caveat to see that this directional aspect could contain several morally
relevant agent-relative components, not merely because different groups of
prisoners may express different prioritizations, but also because they may
also have different prioritizations about different people—some may want
Jim to refuse to participate but welcome the participation of a fellow villager,
for example. Regardless of how the all-things-considered judgments turn out,
it would be less deontically appropriate and more difficult to justify Jim’s use
of force against Pedro if the prisoners all make it clear that they do not want
him to do so, and more deontically appropriate and easier to justify if the
prisoners all make it clear that they want him to do so. An easy way to capture
that moral significance is to hold that it is not merely the case that Pedro is
liable for the use of defensive force; Pedro is liable to the prisoners for the use
of defensive force.>”

36 For a more detailed analysis of the directional aspects of this case, see Hedahl, “The Sig-
nificance of a Duty’s Direction.”

37 Part of the lack of attention to this distinction can be seen in the revisionists near total
focus on self-defense. As we saw in section 1, revisionists offer any number of different
elaborate cases in which an agent A could defend themself against another agent B without
pausing to consider that our moral intuitions in cases of self-defense may have as much
to do with the limits of morality as with the requirements of morality. If B commits an
extremely minor moral misdeed, which through some highly unusual set of circumstances
makes it the case that A will die unless they kill B, one may well share the intuition that
to deny A the moral authority to defend themself could well be asking too much of A. Yet
in that particular case, the fact that A has the moral freedom to defend themself need not
imply that C would also have the authority to intervene on A’s behalf. It is quite possible
that only a proper subset of cases of legitimate self-defense would permit other agents to
intervene on their behalf. This focus on self-defense also provides an interesting contrast
with the historical just war tradition. Augustine argues in Contra Faustum Manichaeum,
for instance, that Christians should always be pacifists with respect to attacks against
themselves. It is the duty to aid others who are being attacked, however, that could, in
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Let us take a moment to be explicit about what the phrase “A is liable to B”
in a directional, action-guiding principle of liability does and does not imply. It
does not imply that B is the only one who can use force against A, nor that if C
uses force against A without B’s consent that C necessarily wrongs A. A’s actions
may well make it the case that they cannot be wronged. Liability, however, does
not merely undercut existing directional duties, i.e., it does not merely highlight
the fact that C does not wrong A by harming them. Liability undercuts those
directional duties via altering the effects on A (either positive or negative) in
proportionality calculations.?® If those threatened have some authority over
their rights and some authority over whether another can act in defense of
them, then they must have some authority—even if it is limited—over the
factor by which the effects on A are diminished in proportionality calculations.
In this case, the prisoners can make it more or less morally appropriate for Jim
to intervene by exercising that authority. The prepositional phrase “to B” in the
claim “A is liable to B” is merely meant to capture that particular authority, one
generally overlooked in considering the structure and purpose of a principle of
liability. The directional elements of a principle of liability imply that in order
for agent-neutral liability to become normatively action-guiding, one needs to
consider not only the limitations of knowledge, but also any potential exercises
of normative authority by those who are unjustly threatened.

At this point, that omission may seem fairly benign. Many may remain skep-
tical about how frequently these kinds of directional aspects are relevant to
appropriately analyzing cases of liability. Regardless of how widespread these
considerations may be, returning our focus more specifically to the possibility
of defensive liability in cases of saving or not saving lives, it seems prudent to
at least consider whether agent-neutral liability would need to be augmented
with directional elements in order to become normatively action-guiding. After
all, within the domain of saving and not saving lives, those kinds of relational
considerations are widely regarded to be extremely normatively significant.
Doctors used to lie to patients about their diagnoses, particularly cancer diagno-
ses.* Doctors also used to perform painful procedures on competent patients

rare circumstances, require intervention. Defense of others rather than the defense of self
was taken to be the foundational moral case on which just war was traditionally built. If
an analysis of liability is going to start instead with considerations of self-defense, then
a liability theorist has to at least pause and consider whether any cases exist in which an
agent could justifiably defend themself even though others could not justifiably intervene
on their behalf.

38 See note 27.

39 See, for example, Beauchamp and Veatch, “Truth Telling with Dying Patients.”
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even against their violent objections.*® Both of these practices were justified,
in large part, because they were believed to bring about the best outcomes
from a purely objective point of view. The revolution in biomedical ethics in
the latter part of the twentieth century, a revolution that has been embraced
by theorists and practitioners alike, is based on considering the duties owed
by a given doctor to a given patient in addition to larger questions of justice.*'
In effect, in cases of saving and not saving lives, unless allowances were made
for the possibility that agent-neutral liability could be augmented with some
directional elements, there would be a serious risk of running afoul of a host
of other common-sense contentions of biomedical ethics.

Despite its critical tone, the analysis in this section is not intended to pro-
vide an objection against liability theory in general, nor to even begin to settle
questions about content. There is no commitment about what makes one liable
to defensive harms from either an agent-neutral point of view or a directional,
action-guiding point of view. This section is also not meant to undermine the
moral significance of agent-neutral liability. It is merely intended to highlight
the morally significant directional aspects our relationships with one another
will at times possess, a fact that should not be surprising given that this facet of
morality is important in countless everyday encounters, and one that is even
more important when assuming the moral authority to place another person’s
life in danger.*?

3. LIABILITY IN CASES OF SAVING AND NOT SAVING LIVES

The previous section established two contentions: first, that there is a differ-
ence between acting unjustly and violating someone’s claim right, a distinction
that is particularly salient in cases of saving and not saving lives, and second,
that directional action-guiding defensive liability need not rise and fall with
agent-neutral defensive liability. In this section, I build on these findings, argu-
ing that directional action-guiding liability requires a violation of claim rights
with corresponding normative authority rather than merely the creation of an
unjust state of affairs. One agent cannot become defensively liable to another if

40 There are numerous examples here, but Dax Coward is a paradigm case. For more on this
case, see Parsi and Winslade, “Why Dax’s Case Still Matters.”

41 Twill return to consider these issues more robustly in section 3.

42 For the remainder of the paper, unless I am considering the views of another author, when
Tuse the term “liability,” I am referring to directional action-guiding liability. While I will
not always use the phrase “action-guiding liability,” I will strive to use wording to empha-
size the central component of directional action-guiding liability on which I am focused
here, namely that one is liable to another.
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the latter lacks the moral authority to require the former to alter their behavior.
This seemingly straightforward requirement implies that saving someone’s life
cannot, in and of itself, make someone liable in the way Frowe contends.

3.1. Not Saving Lives, Normative Authority, and Directional Action-Guiding
Liability

Let us consider first the possibility that not saving someone’s life could make
an agent defensively liable to another. Here, it will be helpful to shift the focus
slightly, moving away from Hereth’s original question of whether not saving
someone’s life could make an agent liable to the use of defensive force and
toward a conditional contention more significant for the claims considered in
this paper: if not saving someone’s life could make one agent defensively liable
to another, then it is only when doing so violates claim rights. As I argue below,
considering cases of not saving lives reveals that the violation of a claim right
with corresponding normative authority is a necessary condition for direc-
tional action-guiding liability, a finding that has rather significant impacts for
the revisionist project.

As we saw in section 2.1, in cases of not providing aid to others, not all acts
of injustice involve the violation of a claim right with corresponding normative
authorities. It will be helpful, therefore, to begin not with Hereth’s case, but
with a more straightforward case of medical ethics. Consider, for example, a
nurse practitioner who acts unjustly when they misprioritize one patient over
another. The nurse, the doctor who relies on their triage, and all the rest of
the medical personnel involved in carrying out that prioritization may well
be liable if the unjust prioritization involves a clear violation of claim rights, if
it were widely known that the hospital never prioritized a non-white patient
over a white patient, for example. But some lingering skepticism may well
be warranted regarding the question of whether one could treat all of those
complicit in an unjust prioritization as action-guiding liable if that unjust pri-
oritization were due to some minor misjudgment that could have and should
have been overcome with a little more attention to the particular symptoms
of each patient.*?

43 Some may believe that in cases like these, agents are liable to a miniscule amount of
defensive harm, and so we cannot conclude anything from our intuitions in cases like
these since “S is liable to miniscule harms” and “S is not liable to any harms” are nearly
indistinguishable. That possibility does raise important questions of agent-neutral liabil-
ity, but it should not trouble us here. For in considering the question of how liability can
become action-guiding, the question becomes, “Can the patient act as if the nurse is liable
(in any, even minimal way).” That difference will not be incremental, even if the nurse’s
responsibility and culpability could be. This distinction in the functional representations
of agent-neutral liability and directional action-guiding liability serves as another reason
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The primary reason to contend that directional, action-guiding liability
requires a claim right violation with corresponding normative authorities
is not, however, based on any intuition. The reason to do so is much more
straightforward and theoretical. Once the focus has been shifted squarely to
action-guiding liability, the requirement that liability to another requires a
claim right violation with corresponding authorities ought to follow rather
straightforwardly and uncontentiously. It stands to reason that one agent (A)
cannot be defensively liable to another agent (B) for ¢-ing if the latter (B) lacks
the moral authority to require the former (A) to refrain from ¢-ing. In other
words, it cannot be morally permissible for B to use physical force to compel
A to ~¢ if B lacks the more foundational moral authority over A’s actions to
demand that they ~¢. The authority to physically compel someone to act a
certain way requires, at the very least, the moral authority to require them to
do s0.** The cases in which B has the moral authority to physically compel A to
take a given course of action must necessarily be a subset of the cases in which B
has the moral authority to demand that A do so. This analytical insight ought to
be at the core of any analysis of action-guiding defensive liability, a requirement
that has profound implications.

Before examining those implications more thoroughly in the following
subsections, however, we should first pause, noting we are now in a position
to see that in Hereth’s case Ruining the Movie Titanic Forever, Rose may well
beliable to Jack. Given the fact that Rose is the only one who could rescue Jack,
and given that she could do so with so little cost to herself, Jack may well have
a normative authority to demand that he be saved. While I suspect Hereth’s
case is one in which not saving another’s life could make one agent liable to
another, more argumentation would have to be provided to demonstrate that
Rose not saving Jack would violate a claim right with normative authorities
rather than simply being unjust.*® While settling that question would take us

to distinguish between these two different modes of defensive liability. Thanks to an anon-
ymous reviewer for this helpful point.

44 Alternatively, one must be able to demand for another who has the moral authority to
require them to do so. As noted earlier, when third party interventions are warranted is
an interesting complication, but they too at least require the violation of some claim right,
even if not one’s own.

45 In order to analyze this particular case, much more would have to be said both about the
correlativity between claim rights and the duties of other agents. Even granting a particular
solution to the correlativity problem would not accomplish the underlying task, however,
because the question is not merely when others have a directed duty that corresponds to
a claim right, but when an agent has normative authorities associated with a given right.
Given Jack’s vulnerability and the fact that Rose is in a unique position to save him at
little cost to herself, I suspect that, in this case, Jack would have the necessary normative
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too far afield from the aims of this paper, we need not do so to notice an equally
significant finding: even if, in some cases, not saving could violate a claim right
with corresponding normative authorities, the situations in which that would
be the case will be limited to cases in which specifically addressed directed
obligations exist—whether because of the existence of circumstances (e.g.,
there are a limited number of people who could save the other), previously
accepted obligations (e.g., one is a lifeguard for the area), or obligations that
have already been specified and institutionally assigned (e.g., by a government,
or by previous agreement). Given Hereth’s attempt to demonstrate merely that
an unjust failure to save another could make an agent liable to defensive harm,
this clarification should not be taken as a repudiation of their central aims.
Instead, my hope is that it can be taken simply as a clarification: if an agent
could become liable to defensive harm for not saving another, the agent would
not merely have to act unjustly, but would also have to violate a claim right with
corresponding normative authorities.

The contention defended in this subsection, namely that that the violation of
a claim right with corresponding normative authority is a necessary condition
for action-guiding liability, is meant to be a rather modest one. It need not settle
the question of whether not saving someone can make an agent action-guiding
liable to defense force. This argument is also not meant to advance any partic-
ular principle of action-guiding liability. There may well be other necessary or
sufficient conditions. It does not, for instance, settle the debate between purely
objective, agent responsibility, and culpability principles. For although the vast
majority of claim right violations involve moral responsibility, one can violate
a claim right without being culpable for doing so. There’s still plenty of room for
debate about whether being morally culpable or agentially responsible is also
a necessary condition for action-guiding liability.*® Even given those limited

authority over Rose. Demonstrating that fact, however, would take us far too afield from
the purposes for this paper. For more on the correlativity between claim rights and duties
see, Hedahl, “Directional Climate Justice.”

46 Some may be worried that merely providing a necessary condition for action-guiding
liability is insufficient to the task at hand. Whether that concern is reasonable, however,
will ultimately depend upon the purpose the condition is meant to serve. To wit, it will be
helpful to recall that this analysis is not attempting to offer a new theory of liability, a new
principle of liability, or a demonstration that the project of grounding the justification for
killing based on a principle of liability is somehow fundamentally flawed. Merely provid-
ing one necessary condition might well be insufficient for any of those tasks. The goal here,
however, is different: to demonstrate that a better understanding of this requirement will
lead to a more nuanced understanding of the limitations of the proposed expansion of the
revisionist project—and, ultimately, a more nuanced understanding of the limitations of
revisionism itself.
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aims, however, this finding has rather considerable consequences: any case
of purported liability in which the existence of injustice need not imply the
violation of a Hohfeldian claim right would require careful reconsideration to
determine whether one agent could be action-guiding liable to another. This
would be true regardless of whether an incredibly large number of agents were
involved (a possibility I consider in sections 4 and 5) or only a small handful
of agents were, as in Frowe’s illustrative Paramedics Before Police, the case we
turn to consider next.

3.2. Saving Lives, Normative Authority, and Directional Action-Guiding Liability

The lesson for defensive liability in cases of not saving lives, namely that vio-
lation of a claim right with corresponding normative authority is a necessary
condition for directional action-guiding liability, has even greater significance
for cases of saving lives. In Frowe’s Paramedics Before Police, for example, the
Defender clearly has a claim against both the Attacker and the Paramedic not
to be killed. Equally clear, however, is that the Defender’s claim right does not
imply that she has authority over any and all ways in which the Paramedic
might aid the Defender. What needs to be analyzed, therefore, is what the
Defender’s moral authorities entail in this particular case. As I argue in this
subsection, a more complete analysis of the relational aspects involved demon-
strates that saving lives, in and of itself, cannot make one agent action-guiding
liable to another.

It would be prudent to begin, however, by noting explicitly that Frowe ofters
anuanced and comprehensive theory of liability, distinguishing between direct
causes of unjust threats and indirect causes of unjust threats, and between
bystanders and observers, to name just a few. Yet as nuanced as her theory is, it
is focused exclusively on the injustice of a given threat, rather than on the threat-
ened right of the victim.*” For the moment, let us simply grant that Frowe’s
intricate and detailed arguments are veridical: for individual threats outside
of the context of saving lives, Frowe’s nuanced account focused on injustice
is appropriate—perhaps even superior to accounts focused on rights.*® Even
granting that fact, however, it becomes quickly evident that in the vast majority
ofindividual cases, the link between violating claim rights and acting unjustly
is rather tightly bound, if not complete. In the vast majority of cases in which
A is defensively liable to B, A is both contributing to an unjust state of affairs
and violating B’s claim right to life. Frowe herself, in fact, motivates the move

47 Frowe, Defensive Killing, 1-18.

48 Defensive Killing offers a detailed and lengthy criticism of the limitations of Judith Jarvis
Thompson’s account of self-defense, an account grounded in the rights of the defender.
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to analyzing liability in terms of injustice by noting the tight link between injus-
tice and rights, stating, “When the threat [a person] poses is unjust—when it
threatens harm to [another] person who has aright not to suffer a harm—such
moral responsibility renders the agent liable to defensive force.”** It might be
reasonable, therefore, to move more cautiously when transitioning to other
domains, especially those in which the links between claim rights and injustice
are not so tightly bound.

Returning to the specific case of Paramedics Before Police, it is worth
noting what Frowe says in condemning the actions of the Paramedic: “If Para-
medic has indeed sworn to do no harm, she must refrain from contributing
to the unjust harm that Attacker will pose. The prohibition on causing harm
trumps the prohibition on allowing harm.”*® Here, we see a consideration of
the standard medical injunction of nonmaleficence, but significantly without
a citation from a single biomedical theorist or even a philosophical analysis
of what nonmaleficence implies in medical contexts. Given the consequent
of her conditional, Frowe seems to assume that nonmaleficence requires that
medical professionals never engage in activity that would contribute to an
all-things-considered unjust harm. Within medical contexts, however, that
assumption is simply misguided. In biomedical ethics, while broader consid-
erations of justice always warrant some consideration, the requirement to first
do no harm is universally and unequivocally read as “do no harm to the patient.”'
Frowe’s radical and wholesale alteration of the medical principle of nonmalef-
icence would not merely have implications for the real-world case she has in
her sights, but for a host of other cases as well, implications one would assume
Frowe would wish to avoid. If the requirement of nonmaleficence required
medical professionals to never engage in activity that would contribute to an
all-things-considered unjust harm, doctors for tyrants, autocrats, and even the
occasional leader of democratic states may well be morally required to refuse
to treat their patients because of the all-things-considered unjust harms those
leaders would perform if they were to survive.>* Doctors of patients who ask
for blood transfusions despite the objections from their large, caring family of
Jehovah's Witnesses may well have to weigh all the harms at the all-things-con-
sidered level before deciding to proceed. Those possibilities ought to strike

49 Frowe, Defensive Killing, 10.
so Frowe, Defensive Killing, 202.

51 See, for example, Beauchamp and Childress, Principles of Biomedical Ethics, 155-216; and
Pellegrino, “The Moral Foundations of the Patient-Physician Relationship.”

52 More precisely, doctors should refuse treatment if they knew that injustice performed

by the current leader would be greater than those that would be performed by their
SUCCESSOTS.
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us as problematic; and, in part, for that reason, biomedical ethicists analyze
nonmaleficence, beneficence, and autonomy as ethical considerations regard-
ing the patient, considerations that need to be analyzed within a framework
that includes larger questions of justice for the rest of us.>® That fact does not
imply that larger considerations of justice can never overrule the significance
of autonomy, beneficence, and even perhaps nonmaleficence.** It does imply,
however, that in considering the ethics of saving and not saving others, one
cannot merely look to questions of all-things-considered injustice.

Frowe’s case is, of course, more complicated than any standard biomedical
case: it involves the possibility of defensive liability, a possibility not generally
considered in biomedical ethics. It would be a mistake, therefore, to believe that
standard medical ethics could simply provide an answer without any further
analysis. Yet it would be a similar kind of mistake to believe that since the vast
majority of individual cases of self-defense can be analyzed merely by con-
sidering broader questions of injustice, this case can be analyzed that way as
well. The ethics of saving lives involves complex directional, relational elements,
elements not generally present in other, more standard cases of self-defense.
In effect, Paramedics Before Police involves a tension, a tension between the
action that appears to be required from Frowe’s principles of liability, principles
that seem extremely well suited for cases of individual self-defense outside of
medical contexts, and the action that appears to be required from the dictates
of medical ethics, a well-established subfield devoted to analyzing the ethical
complications involved in saving lives. Frowe does not merely fail to resolve
that tension—she fails to recognize it all. This approach ought to strike us not
merely as misguided, but as deeply problematic: it risks a kind of epistemic
colonialism, a hubristic determination that decades of debate within a distinct
domain of practical ethics has nothing to teach theoretical newcomers on the
scene.

How, then, to proceed? How to build off of Frowe’s excellent analysis
regarding individual self-defense in more traditional cases of killing without

53 One need not endorse Beauchamp and Childress’s principles to endorse the conclusion
that doctors must consider the harms to their patients in particular and not merely the
all-things-considered impacts. See, for example, Pellegrino, “The Moral Foundations of
the Patient-Physician Relationship.”

54 One of the most classically cited examples of how broader considerations of justice can
override patient interests involves the cost of the sixth stool guaiac test for detecting colon
cancer (Neuhauser and Lewicki, “What Do We Gain from the Sixth Stool Guaiac?”).
Although the analysis of Neuhauser and Lewicki has come under criticism at times (see,
for example, Brown and Burrows, “The Sixth Stool Guaiac Test”), the broader philosoph-
ical point nonetheless remains: larger questions of justice will, at times, influence ethically
appropriate patient care.
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simply disregarding the broad consensus of medical ethics? How to determine
what the Defender has the moral freedom to do in this situation if the Para-
medic were to provide medical aid to the Attacker? The answer seems obvious
enough: given Frowe’s original analysis about threats that are unjust and that
threaten rights, given that biomedical ethics has demonstrated that in cases of
saving lives the requirements of justice placed upon those giving care do not
always correlate to the claim rights of those who can demand care, and given
the fact that directional action-guiding liability requires the violation of a claim
right with corresponding normative authorities, one should analyze Paramedics
Before Police not by considering if the case involves any unjust threat, but rather
by considering if the Defender has directional normative authority over the
Paramedic given the Defender’s claim rights.>®

In terms of the Defender’s right to life, it should be obvious that it prohibits
the Paramedic from joining the Attacker in a joint intention to kill the Defender.
Of course, saving the Attacker’s life would almost never fit that description.
One obvious exception would be if the Paramedic were to save the Attacker
onlyifhe couldkill the Defender before the police arrive. In those kinds of rare
cases, the Paramedic would be saving the Attacker not in spite of his plan to kill
the Defender, but rather because of it. In that case, the Defender’s claim right
would give her the authority to stop the aid, justifying her use of force—even
deadly force—against the Paramedic.

In more standard circumstances, however, the content of the Defender’s
claim right does not include prohibiting aid to the Attacker, even if that aid
would be ultimately useful to the Attacker’s plan to violate the Defender’s
rights. For if the moral principles of nonmaleficence, beneficence, and patient
autonomy are to play any role at all in a medical practitioner’s moral deliber-
ations, they must be able to differentiate cases in which the harms are rela-
tively equivalent. Notice that Frowe’s case lacks the structure typically present
when relational elements of morality are swamped by vastly more significant
objective considerations: legal cases in which the negative impacts of violating
confidentiality are vastly outweighed by the positive ones that can be achieved
by violating it, medical cases in which questions of justice take precedence
precisely because the benefits to the patient are so minimal and the benefits
to the rest of us are so large.>® This is not a case in which were the Rescuer to

55 Victor Tadros has related but distinct concerns about linking self-defense merely with acts
of injustice. See, for example, Tadros, “Duty and Liability.”

56 Consider again the sixth stool guaiac test in cases of colon cancer. Larger questions of
justice take precedence there precisely because the benefits to the patient are so miniscule
(the percentage of new patients that are identified with each successive test as having
colon cancer decreases exponentially) and the benefits to others are so large (the cost of



Crying Havoc and (Re)claiming Rights 187

forgo lifesaving care, hundreds, dozens, or even several more will be saved; it
is merely one in which a more culpable life may be saved.*’

In other words, this is precisely the kind of case in which the relational
aspects of medical care are meant to play a pivotal role in moral deliberation.
Medical professionals are not medical professionals full stop. They also have a
relational role as medical professionals for their patients. If one has the ability
to save the life of their patient by providing standard medical care while lack-
ing the ability to save someone else by providing standard medical care, then
they should save the life of their patient. No one other than the patient or their
proxy has the authority to demand that the Paramedic refrain from doing so.
Given these limits of the contents of the Defender’s rights, the Paramedic’s
actions cannot, in general circumstances, make her action-guiding liable to
the Defender. In other words, it would not be appropriate for the Defender to
use deadly force against the Paramedic. Saving someone’s life cannot—in and
of itself—make someone liable in the way Frowe contends. The reason ought
to be straightforwardly evident: no one has a claim right against the continued
life of another.

In order to better understand the claim that saving someone’s life cannot—
in and of itself—make someone defensively liable to another, however, a few
important clarifications are in order. First, nothing in the argument above
implies the that the Attacker is no longer liable to the Defender while the
Attacker is incapacitated.*® Second, there could be similar cases in which it

the tests does not decrease). If the impacts are anywhere near equal, then the obligation
to the patient prevails.

57 One could have the strong intuition that, given the parameters of the case involving indi-
vidual agents, the Defender must possess the moral freedom to save her own life. I do not
share this intuition, but for those who do, one could certainly argue that for morality to
demand that the Defender not have the moral freedom to do so would be to demand too
much of her. Such an argument, however, would not be based on the Paramedic’s liability,
but rather on the limits the demands of morality can make on the Defender. That kind of
argument would save the intuition that the Defender would be permitted to act to save
their own life in this particular case. However, it would not imply that it is permissible for
others to come to the Paramedic’s aid, nor that such “defensive” actions would be justified
when one’s own personal life were not in obvious and immediate danger (as, for example,
in cases in which soldiers fighting an unjust war are receiving medical attention).

58 Ibelieve part of the difficulty with analysis in cases like these lies in conflating two differ-
ent traditional prohibitions in combat: not attacking incapacitated combatants, including
those currently receiving medical attention, and not attacking doctors themselves. While
both of these restrictions are important, the philosophical foundations for them are quite
different. Killing a culpable attacker while temporarily startled, confused, sleeping, or even
while incapacitated is different in kind from stopping them from receiving medical aid, or
taking the doctor who administers that aid to become liable by doing so.
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would be morally appropriate to kill the Rescuer (if one could save dozens by
doing so, perhaps). Third, as is true with most interesting philosophical claims,
appreciating the scope the qualifier “in and of itself” is extremely important.
As noted earlier, one way saving another could make an agent liable to the use
of deadly force is if doing so were their part in a collective endeavor to violate
another’s claim rights.>* Some might also believe that when one agent thwarts
the justified self-defense of another, the former could become action-guiding
liable to the latter.®° The central claim under contention here, that saving some-
one’s life cannot—by itself—make someone liable, has no direct relevance to
possibilities like that. For, if anyone wanted to argue that an intervener could
become liable, they could more carefully consider the Defender’s moral author-
ities in any specific case: given an Attacker’s liability to a Defender, a Defender
could at times have the moral authority to prevent people from entering the
fray—either on the side of her Attacker or as a neutral third party. Regardless
of the ultimate judgment about cases like these, however, we can notice thatin
such an analysis, it is not merely saving another that would make an intervener
liable to the use of defensive force, but rather the manner in which they did so.
Regardless of whether a Defender may have those kinds of rights, however, that
kind of justification is simply not available in Frowe’s case. The Rescuer is not
thwarting the Defender’s attack. The Rescuer is not inserting themself into a
justified fight. The Defender is not even thwarted from harming the Attacker
during the medical intervention.

While perhaps not representative of all possible cases that would fall under
the broad colloquial description of “saving the life of another,” Paramedics
Before Police is nonetheless an extremely significant one for considerations of
liability—for it demonstrates the limits of examining unjust states of affairs to
determine action-guiding liability. In standard cases of individual self-defense,
the overlap between cases involving injustice and cases involving a violation of
a claim right is extremely high—if not complete. In most, if not all, individual
cases, if the threat X poses to Y is unjust, then X is also threatening Y’s right
to life, a right with a host of corresponding normative authorities. As we have
seen, however, Frowe’s case is different, and it thereby shows what liability
theorists have been doing all along: in considerations of action-guiding liabil-
ity, the analysis of injustice is merely a stand-in for the existence of normative
authorities that generally accompany those unjust states of affairs. In indi-
vidual cases of self-defense, that difference is almost always inconsequential.

59 For more analysis about the cases in which motives can be inculpating for professionals,
see Skerker, The Moral Status of Combatants, 74-114.

60 Thanks to an anonymous reviewer for pointing out this possibility.
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Nonetheless, being clear about what precisely makes one agent action-guiding
liable to another is significant, for there will surely be exceptions to the tight
link between injustice and claim rights, exceptions that may well be much more
expansive than we might initially realize.®"

There are also important practical implications of Paramedics Before Police.
For in the real-world cases with which Frowe’s fantastic case are rather loosely
aligned, the conclusions have the implication that the corpsman medic who
is explicitly treating his fellow countrymen and his fellow countrymen alone
could be action-guiding liable to the enemy.®> The doctor, who would treat
those from either side of a conflict could not be—even if at the moment they
are only treating those from one side, and even if the doctor knows that by
doing so, the soldiers will eventually go back to the fight. This fact about defen-
sive liability for doctors applies regardless of what country a given doctor calls
home and regardless of whether in their heart of hearts, they would prefer for
one side to win over the other.

For many, the moral distinction between soldiers who happen to be pro-
viding medical care and doctors who happen to be treating soldiers from only
one side aligns nicely with their preconceived moral intuitions. This distinc-
tion also happens to coincide with more than a century of international law.®®
Significantly, however, the alignment with our moral intuitions and laws is the
consequence of the argument, rather than one of its premises. Moreover, the
defense for this ethical distinction is grounded not in any kind of consequential
considerations (e.g., the argument is not that war would be more gruesome if
we did not follow this convention), but rather in a more nuanced appreciation
of rights: what claim rights do and do not allow rights bearers to demand of
others.®*

Ultimately, Frowe’s contention that it could be ethical to kill a paramedic if
it were the only way to save your own life may have an initial intuitive appeal for
some, but the consequence of the argument’s ultimate failure ought to cause a
moment of reflection for us all. For if in this case a more nuanced and meticu-
lous understanding of individual rights—the moral element that is meant to be

61 Iwill return to this contention in section 4.1.

62 Theterm “could” here is an important qualifier. Most revisionists would contend that only
the corpsman medics on the unjust side will be liable to others. I consider this possibility
in more detail in section 4.3.

63 While the Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field only went into effect in 1950, the protections for medical
personnel were also central to the treaty from the First Convention in 1864.

64 Consequential considerations were certainly at the fore historically, but this argument
demonstrates one can defend the practice by focusing solely on claim rights.
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the centerpiece of the revisionist project—can provide a defense rather than a
criticism of traditional just war conventions, then perhaps, just perhaps, there’s
reason to consider if there are broader lessons lurking here as well.

4. THE LIMITS OF LIABILITY IN WAR

At this point, many may suspect that regardless of how successful the argument
has been so far, it offers no problems for the core revisionist project. They might
simply assume that intentionally killing someone who has done nothing wrong
necessarily involves violating their claim rights. As I argue in this section, how-
ever, such initial suspicions would be misguided. Recognizing that directional
action-guiding liability requires violating a claim right with corresponding
normative authorities rather than merely acting unjustly constitutes a serious
challenge for any attempt to use liability to determine the morality of actions
within war.®® To make that case, I first consider how acting unjustly with respect
to a right of bodily autonomy does not necessarily imply that one is violating a
claim right. I then build off that contention, investigating how acts of normative
authority can be ethically significant even in the face of grave injustice.

4.1. Unjust Killing Need Not Violate Claim Rights

It will be useful to begin by considering a right related to the right to life: the
right to bodily autonomy. Consider, for example, the case of boxing. As noted
countless times before, standard cases of boxing are not analogous to war,
because, in boxing, there is typically no underlying act of injustice. In boxing,
both parties come to the ring as normative equals, desiring to conditionally
waive their right to be assaulted so long as the other party does so as well. In
the colloquial parlance, both parties consent to box.

So let us add an underlying injustice to a standard case of boxing. While
one professional fighter comes to the ring willing and excited (she would box
even if there were no money on the line), her opponent is only there because of
underlying issues of systemic injustice: there are simply no other opportunities
for employment or meaningful activity for people of her race and socio-eco-
nomic class. If she did not box, her ability to support herself and family would
be severely limited. So she chooses to box rather than to beg, sell herself, or rely

65 The argument in the previous sections was based upon an analysis of why a claim rights
violation is an essential element of action-guiding liability for cases of saving and not
saving lives. While some elements of that argument are obviously not germane to the
question of action-guiding liability for taking lives, a foundational aspect remains: that to
be granted the moral ability to stop an agent’s actions through force, one must first possess
the moral authority to require them to stop.
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on the fickle generosity of those with means. She understands the risks, but her
options are severely constrained by issues of systemic injustice. She chooses to
box, but only over other, even more problematic options.

Unjust Boxing: A and B agree to box one another, but B only got into
boxing because of background systemic injustices.

In this case, the proper analysis appears to be that although there are injustices
involved, the boxing itself has not changed its normative status. The reason is
perhaps clear: the opponent of the boxer who has been forced into the ring has
not herself committed any injustice. In a case like this, no plausible principle of
liability would suggest that one of the boxers is liable to the other.®®

Some may initially suspect that Unjust Boxing has not changed its norma-
tive status for another reason: that in Unjust Boxing, just like in the standard
case of boxing, both A and B consent to box. While there may be some collo-
quial truth to this framing, any robust analysis of consent demonstrates rather
quickly that B does not, in fact, consent to box. To see why, we only need to
imagine a case in which all of the injustices suffered by B are caused by a single
actor. One can imagine a late-in-life, broken, and battered B chastising this
miscreant for the lack of opportunities in her neighborhood, the demeaning
behavior people had to endure just to survive. B will likely add to the tally of
injustices the fact that she herself was forced into a life of boxing, perhaps even
adding her post-boxing physical ailments to the list of injuries for which this
villain is responsible. If the sole cause of all these injustices tried to reply, “Ahhh,
but, B, you consented to box,” our aged, deeply wronged pugilist would almost
assuredly respond with, “Consented?! It was box, beg, or steal. You gave me
no choice!”

When consenting, one agent (B) sanctions another agent’s (A) ¢-ing to, on,
or with B. Consent makes A’s ¢-ing morally permissible, and it makes ¢-ing
morally blameless for all involved. These features are clearly evident in any
traditional case of consent, cases in which the same descriptive actions that
would constitute theft becoming borrowing, or the same descriptive actions
that would constitute assault becoming a loving embrace. In Unjust Boxing, on
the other hand, while B chooses to box in a way that makes A’s actions morally
permissible, B certainly does not knowingly and freely select a given course

66 Some may contend that purely objective principles of liability would entail that A is, in
fact, liable to B in this case. For example, Michael Skerker seems to imply that kind of con-
clusion would be required of any purely objective principles of liability (The Moral Status of
Combatants, 43-47). 1 take that implication to be less obvious, but if any purely objective
principles of liability did have that implication, that would surely count as a strong reason
against such a principle.
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of action. Nonetheless, there is an important truth captured in the colloquial
framing that B “consents to box.” After all, B does something very much like
consent to box A. Because A was not responsible for the injustice, A gets to
treat B in the boxing ring as if she has consented. A does not have to take the
background systemic social injustices that got B into boxing into account while
boxing. Those injustices do not make A guilty of assault, in part because A is not
responsible for them. Yet those features of the case do not imply that, in actual-
ity, B consents, nor do they imply a problem with the philosophical notion of
consent. Rather, these features demonstrate that, even in the face of widespread
injustice, agents generally retain certain normative authorities over their claim
rights. They still have the authority to exercise those normative powers, and
those exercises can be still be normatively significant. These exercises of nor-
mative authority can turn A’s potential assault into an acceptable form of sport.
Our normative authority regarding our claim rights is much broader than our
power to consent, a fact that turns out to be extremely important for analyzing
morally complex situations involving claim rights, liability, and the use of force.
Of course, not all injustices will be the fault of others. So, let us alter the case
of boxing again to one in which one boxer treats the other unjustly. Consider,
for example, a title contender who is offered patently unjust terms by the cham-
pion to split the purse of a potential upcoming bout. Perhaps a fair split of the
purse would be sixty percent for the champion, forty percent for the challenger.
But A is the champion and has money already, while B does not. While A could
get another fight for almost as much money as she could for fighting B, B could
not get one for Y100 the size. So, A pressures B into an exploitative ninety-five
percent to five percent split of the purse.

Unjust Boxer: A acts unjustly toward B before A and B get into the ring.

Does this unjust state of affairs change anything about the claim rights A and B
have against one another once the bout begins? It appears it would not. Neither
is violating rights in the ring itself. We do not have the case of an attacker and a
defender, even if considerations of justice would dictate who fans of morality
should champion. Of course, in this case, while A is acting unjustly toward
B, she is not acting unjustly qua pugilist; her injustice has to do with finances,
not fighting. So one might worry that the reason A has not violated B’s right to
bodily autonomy in this case is because A’s injustice is tied to rights other than
the right to choose to fight.

So let us combine these two cases. In this case, right after a boxer becomes
the world champion, she personally goes in and destroys the only business in
aparticular neighborhood so that those from this neighborhood will be forced
to box—perhaps because the new champion knows that bouts between her
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and those from this rival neighborhood would have a built-in narrative appeal
that would boost ratings, regardless of who the fighter will ultimately prove to
be. She knows that people will pay more money to see her fight those from this
neighborhood, perhaps because of a history of bad blood between that neigh-
borhood and her own. Just as our villainous pugilist had hoped, someone who
got laid off on their first week at that business did, in fact, take up boxing, and,
several years later, is now about to fight the unjust world champion.

Unjust Boxer Unjust Boxing: A is personally responsible for the systemic
injustices that got B into boxing. A is responsible for the underlying
injustice that made B box at all.

What to say about this case? Those who consider defensive liability only from
an agent-neutral point of view may well think the answer is simple: A is liable
to defensive force, just as she would be in a case of unjustified assault. Equating
Unjust Boxer Unjust Boxing to a standard case of assault, however, inappropri-
ately oversimplifies the moral terrain, in part because it proves woefully inad-
equate for providing action-guidance for A. For those who might be initially
skeptical, consider the advice that would be appropriate for a suddenly repen-
tant A. If A suddenly realized the incredible brutality of their old self, if she rec-
ognized her own culpability the night before the fight and came to you saying,

I am done with all that repugnant behavior, but how can I even box
B knowing what I know now? I am responsible for her and countless
others whose lives are even worse. I should not get in the ring with B.
She had no real choice. To box her would be nothing more than piling
on a direct assault after years of indirect ones.

Now, I have no idea how I might respond to someone who realizes they are
responsible for an injustice of this magnitude, but it does seem that, in some
cases at least, to not honor the choices of another because past injustices so
severely limited their options does not respect their autonomy, but rather
serves as a way to undermine it further. If A were to become suddenly repentant,
she would have much for which to atone, but it is at least possible that it would
be worse to fail to respect B’s choice to fight, even given A’s past injustices.’” B’s

67 Some might contend that A must first withdraw the coercion and ameliorate any past
systemic injustice, or at least commit to doing so, before determining if B still wants to
box. Perhaps that would be true in some cases, but once the relational aspects of the case
are recognized, it becomes clear that those cases will have their limits. To see why, we can
begin by noticing that A cannot merely make a personal commitment to ameliorate past
systemic injustices; she is required to make that commitment to B. However, given the
adversarial nature of the fight and the practical significance on B of winning (if she wins,
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choices can be normatively significant, and B’s exercise of normative authority
can be normatively significant, even if those choices do not exculpate others of
their moral responsibility for placing B in that position to begin with. Evenif A
were not merely responsible for coercing B into boxing but also morally respon-
sible for coercing B into boxing in this particular match, the boxing match does
not become one of attacker and defender merely because A’s injustice caused B

to fight. B’s choice to fight can be normatively significant; it can be an exercise
of B’s moral authority even if the world is aligned such that consent (i.e., a
choice that exculpates others from the moral responsibilities regarding that
choice) is impossible. If B were to get injured in the ring or even if she were to

die from her injuries, that would be a tragedy but it need not be murder, or even
manslaughter. Not all acts of injustice, even those that lead to violence—even
those that involve killing—are associated with the violation of claim rights.%®

4.2. Claim Rights, Moral Authorities, and War

There are many—including the author of this paper—who will worry about the
moral nuances that are necessarily eliminated whenever one equates individual
cases of violence with the destruction of war. The point of the boxing cases in
the previous section is easy to misconstrue. As I argue more fully below, how-
ever, the previous subsection is not intended to provide a competing narrative,
nor to offer yet another consent-based justification for the moral equality of
combatants. Unjust Boxer Unjust Boxing is not about consent; it is about nor-
mative powers. It is intended not as a model of war but as a way of recognizing

she can make much more money on future fights than she can if she does not), there

will likely be some period of time immediately before the fight in which communicating
such an interpersonal commitment would be inappropriate. B would rightly regard such

a commitment the night before the fight with deep skepticism, for example, fearing it to

be disingenuous at best and one of the most perverse forms of gamesmanship at worst.
The challenge then becomes how one ought to advise A if she has her Road to Damascus

moment in which she realizes her own failures during a period in which such interper-
sonal, directional interactions may themself be all-things-considered inappropriate. In

some cases, to simply refuse to fight may well demonstrate an even further disregard for B’s

autonomy, rather than a first of its kind moment of respect for it. Thanks to an anonymous

reviewer for raising this issue.

68 Ishould note that this is line of argument is not intended as a criticism to any broader con-
ception of liability. It may well be that A would be liable to help B out of their precarious
situation, and that if someone has to suffer to get B out of that situation, it should be A who
does so. That fact does not imply, however, that A is liable to defensive force if A appropriately
judges the most morally appropriate course of action, even given all the past injustices, is
to box B. A’s moral culpability does not remove the moral complications created by the
boxing match. As I argue in the next section, that claim has much broader implications
than one might initially suspect. Thanks to an anonymous reviewer for this point.



Crying Havoc and (Re)claiming Rights 195

more refined requirements for any analysis of liability. The argument does not
imply that combatants are blameless, but rather that their exercise of moral
authority is nonetheless morally significant—a moral significance that poses a
distinct, significant, and to this point unconsidered challenge for applying the
concept of liability to the ethics of war.*’

Let us begin with the most likely misreading of the examples of the previous
section: that they are intended to advance a competing analogy. Walzer has
the domestic analogy. The revisionists have provided the self-defense analogy.
This is an attempt to provide a boxing analogy: soldiers are like boxers. Unsur-
prisingly, proponents of revisionist theory would likely balk at any analogy to
boxing. Or, more accurately, they would balk at the use of such an analogy to
describe the vast majority of wars. McMahan actually considers the rare possi-
bility of “a war in which none of the combatants on either side were compelled
to fight, either by their adversaries or by their commanders.... Wars of this sort
are perhaps analogous to situations in which two men agree to ‘step outside’
to settle a dispute by fighting””° In fact, McMahan even calls this model “The
Boxing Model of War.””* As the revisionists rightly note, however, this concep-
tion of war does not come close to fitting most wars. McMahan puts the point
this way, “But many wars are analogous to a different kind of individual combat,
in which an unjust aggressor attacks an innocent victim, who is then compelled
to defend himself or herself.””> Given that background, a revisionist may read
the cases in the previous subsection as advocating that war is best explained
by something like the boxing model, or, perhaps more broadly, as advocating
that like boxers, soldiers consent to be targeted by those on the other side.
Here, I wholeheartedly agree with McMahan and the revisionists: both those
possibilities should be soundly rejected.”

Yet Unjust Boxer Unjust Boxing does not involve consent. As mentioned
previously, informed consent requires an agent to knowingly and freely choose
a given course of action. But Unjust Boxer Unjust Boxing does not do anything
like that. It involves coercion and systemic injustice. In Unjust Boxer Unjust
Boxing, A is deeply culpable for a host of wrongs. Yet even without consent,
Unjust Boxer Unjust Boxing does involve the exercise of moral authority. B’s
decision to box A—even if not free—is still normatively significant. It still

69 Thanks to an interaction with Joe Chapa at the International Society of Military Ethicists
for elucidating these concerns.

70 McMahan, “The Morality of War and the Law of War,” 25.
71 McMahan, Killing in War, 51-58.

72 McMahan, “The Morality of War and the Law of War,” 25.
73 McMahan, Killing in War, 6o.
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changes the way in which one would analyze the moral complexities of the case.
It still changes both where the moral misdeed islocated and its moral character.
The blame for A is high—extremely high—but that fact need not imply that
what A is morally culpable for includes assault and battery.

Some may resist this distinction because they might assume that it neces-
sarily involves letting a coercer off the moral hook—at least somewhat. Many
would rightly want to resist that implication when considering cases in which
one agent is putting the life of others in danger. But the contention that nor-
mative authority is still significant—even when coerced—does not imply that
those involved in such coercion are less blameworthy than they would be in
more straightforward cases involving claim rights violations. On the contrary,
in many cases, it could be far worse to coerce someone to use their own norma-
tive authority against their interests than to simply violate their rights.

Consider, for example, a powerful racketeer who realizes that a peasant pos-
sesses arare artifact that the racketeer desperately wants but that the peasant is
unwilling to sell. The racketeer knows that, given the corruptlocal government
and police force, he could easily send his goons to steal the artifact without
any fear of repercussion. But, after the racketeer learns that the peasant’s sister
relies on him for her merger existence, he demands that the peasant make
a public display of selling the artifact to him. The racketeer tells the peasant
that if he refuses to do so, his sister will be cut off from any possible means of
employment and it will become publicly known that the peasant cared more
for things, mere trifles, than his own family. In this case, one could argue that
the act of selling the art—even if it is not free—is still normatively meaningful,
forit alienates the peasant from his claims over the possession in a way stealing
the artifact would not.”* It is precisely the perversion of the peasant’s moral

74 For anyone who is skeptical about this contention, consider what would happen if the
government were simply overthrown and a perfectly just government were installed. That
new government could very well work to restore stolen goods unpunished by its corrupt
predecessor, but the return of items that had been sold would be harder to justify. There is
actually an interesting historical analogue here. While much of the artwork that had stolen
by Nazi officials in the mid-twentieth century has been returned to the heirs ofits rightful
owners, the situation is far more complicated in cases in which the art was sold rather than
stolen. For example, after realizing that the World War 11-era sale of the painting was not
freely made, the French government has recently voluntarily returned a Klimt painting
it had purchased for the Musée d’Orsay. Yet courts in the Netherlands have held that the
Stedelijk Museum does not have to return a Kandinsky sold in 1940 when Holland was
under Nazi occupation. Regardless of what anyone may conclude about the appropriate-
ness of either decision, they help illustrate the significance and complexity of normative
authority—even in cases in which consent may not be possible. See Breeden, “France to
Return Klimt Painting to Rightful Heirs After Nazi-Era Sale”; and Siegal, “Dutch Court
Rules Against Jewish Heirs on Claim for Kandinsky Work.”
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authorities, authorities that are meant to serve the interests of those who pos-
sess them, that makes the case so repugnant—perhaps even more repugnant
than simply stealing the item would be.

Even more vividly, consider the events of Terrence McNally’s Sweet Eros.”®
Early in the play, a disturbed young man kidnaps a complete stranger. Soon
after, he rapes her. He then makes her completely dependent upon him, not
sleeping with her again until she submits to him completely—that is, until she
believes that doing so is what she actually wants. McNally’s play was extremely
controversial—even for the late 1960s at the Gramercy Arts Theatre—and it
remains so to this day. One may question the appropriateness of the play for a
number of different reasons, but its artistic power lies in its overt challenge, a
challenge to consider where the worst evils of violence lie: in cases in which
violence overcomes the most intimate parts of ourselves, or in cases in which
violence becomes so pervasive that even our autonomy and moral authority
no longer function to protect our own interests but instead serve to protect the
interests of those who would do violence upon us. I am sure many will have
competing intuitions when considering cases like Sweet Eros and the racketeer,
but the mere fact of that disagreement ought to demonstrate that the task of
determining the location of significant moral transgressions is one that can
be severed from the task of determining their severity. In fact, it is only by
contending that moral authority matters even in cases such as these, it is only
by recognizing that these cases are distinct from more common-place cases of
rape and theft that one can begin to capture all of the multifaceted elements of
their moral repugnance.

Moreover, Unjust Boxer Unjust Boxing is not intended as a model for
understanding war. In fact, the case stems from a deep skepticism about anal-
ogies between actions involving individual antagonists and actions within war.
Regardless of whether an individual analogy is used to argue in favor or against
traditional just war precepts, it must necessarily minimize, if not erase alto-
gether, the magnitude and variation of the destruction inherent in war. War has
always been and will always be more than mere fighting; it has always been and
will always be more than killing. Nations spend lifetimes trying to heal those
whose lives are scarred forever by injuries, both martial and moral. The argu-
ment in the previous section does not seek to minimize these distinctions. On
the contrary, it seeks to shift our focus and our analyses from our incomplete
models back onto war itself by demonstrating that even unjust killing need
not involve a rights violation. Since action-guiding liability requires a claim
rights violation, those seeking to demonstrate how a principle of liability can

75 McNally, Sweet Eros.
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be helpful to considering the morality of war must be able to demonstrate
how, within war, soldiers violate the normative authorities of soldiers on the
other side.

So, Unjust Boxer Unjust Boxing is decidedly not offering a model or a meta-
phor, noris it an attempt to demonstrate that soldiers killing in war is somehow
less morally blameworthy merely because the killing was done in war. Rather,
the case is meant to serve as an indication that the burden of proof for those
who appeal to principles of liability in warfare is much higher than has generally
been assumed. In order to demonstrate that someone is liable to another to be
targeted in warfare, one would need to demonstrate how that person is violat-
ing the rights of others. Moreover, because action-guiding liability requires a
claim rights violation, in doing so, one cannot merely point to the injustice of
the war itself, or to a soldier’s complicity for that ad bellum injustice.

The most obvious place to find that violation would be in targeting and
killing others in war, but the revisionist challenge becomes even more diffi-
cult once we recognize that a threatening nation does not use its soldiers to
unjustly threaten the lives of the soldiers of the threatened nation. Rather, the
threatening nation uses their combatants to unjustly threaten the lives of the
combatants of the threatened nation. Even more importantly, so long as the
rules of jus in bello are followed, in war, that threat, regardless of how unjust it
may be, is to combatants de dicto rather than combatants de re. An unjust mug-
ging involves a de re threat, the threat is against a particular individual, while
an unjust ad bellum war that seeks to follow the rules of jus in bello involves a
de dicto threat; it is a threat against a class of individuals one can enter or leave
at any time. The threat is still unjust, levels of magnitude more so even than in
an unjust mugging, but because it threatens a chosen normative class that any
particular individual can leave at any time—even in the middle of battle—it
does not involve a violation of individual claim rights.”® To notice this fact does
not require an appeal to a professional role-based duty that revisionists find so
problematic. Uniforms are, in this conception, targets one wears (and can take
off ) rather than licenses to kill.

Here, too, many would be tempted to misread the claim that war threatens
a chosen class that one can leave at any time. This is not a descriptive claim, for
as the revisionists rightly note, many are coerced into service with threats to
themselves or those they love. Moreover, once at war, nations need not and
often do not provide any and all conceivable opportunities to surrender before
taking the lives of the combatants. Before an unexpected attack, for instance,

76 The threat may well involve a violation of a collective claim right, but that possibility
should not impact this argument.
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soldiers do not first announce their presence in order to give their adversar-
ies one last chance to surrender, the way police are generally required to do.
Nonetheless, in the right circumstances, individuals have the moral authority
to enter the class of combatants, an action that often requires focusing not on
the most immediate threat to them as an individual, but rather on the most
significant threat to all of them together. Even more significantly, they also
have the authority to leave the class of combatants at any time. The have the
moral authority to lay down their arms, to surrender, to take off their uniforms,
to disassociate themselves from any collective violent endeavor.

Neither states nor soldiers consent to war. War is not even the kind of thing
to which a nation or a soldier could consent. So it is important to be clear
as possible: highlighting the possibility of this kind of normative authority in
war does not imply that either states or soldiers consent, nor does it entail an
absolution for soldiers on the unjust side of the war who would force others to
fight. Forcing others to become combatants is a grave moral misdeed, perhaps
one even worse than simply violating their right to life would be. Nonetheless,
soldiers may well exercise normative authority through becoming combatants,
and, if so, the exercise of that normative authority would itself be normatively
significant. Understanding the full complexity of normative authority allows
us to recognize the fact that soldiers cannot and do not consent to war does
not in any way imply that soldiers cannot waive, and therefore can only forfeit,
their rights in war.

5. TWO DIFFERENT WAYS COMBATANTS CAN BE MORAL EQUALS

At this point, some might wonder what the significance might be of denying
that soldiers violate claim rights by killing one another in war if the method
of doing so grants that soldiers on the unjust side of a war may well commit
grave moral offenses, offenses as bad as—if not perhaps even worse than—
they would commit if they were violating claim rights. As I argue in this final
section, the answer lies in the way this particular argument offers a distinct,
and I believe important, way to (re-)consider the moral equality of combat-
ants. Doing so allows the theoretical space to open up in which one can share
with the revisionists the contention that soldiers who fight in unjust ad bellum
wars can be morally responsible for doing so, while maintaining that individual
rights often strengthen, rather than undermine, many traditional claims about
morally appropriate jus in bello rules.

Although that term “the moral equality of combatants” gets bandied about
in debates in a way that makes it seem that everyone who argues in favor of it
and everyone who argues against it are talking about one unified and universally
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recognized principle, there are, in fact, several ways in which combatants could
be morally equal in war. McMahan, for instance, states the principle of the
moral equality of combatants this way:

Combatants on all sides in a war have the same moral status. They have
the same rights, immunities, and liabilities irrespective of whether their
war is just. Those who fight in a war that is unjust (“unjust combatants”)
do not act wrongly or illegally when they attack those who fight for a
just cause (“just combatants”). They do wrong only if they violate the
principles governing the conduct of war.”’

Yet after considering the arguments of the previous sections, it becomes appar-
ent that there are (at least) two separate claims involved in McMahan’s unified
definition.

Moral Equality of Combatants:

1. Soldiers are equally blameless for fighting in just and unjust ad
bellum wars, so long as they follow the rules of jus in bello.

2. In general, whether one is fighting a just ad bellum war does not
influence what actions in bello would exacerbate the moral atroci-
ties of an immoral war (i.e., at least some questions of morality in
bello are distinct from questions of morality ad bellum).

Walzer, in Just and Unjust Wars, famously argued in favor of both forms of moral
equality.”® The revisionists have countered by vehemently arguing against both.
Recognizing that a claim rights violation is required for directional action-guid-
ing liability, however, allows for a theoretical space to open up between these
two all-or-nothing possibilities, a space in which soldiers on one side could
be morally responsible for fighting in an unjust war even though the rules of
jus in bello restrict those fighting on both sides in a relatively similar manner.”’

77 McMahan, “The Morality of War and the Law of War,” 21.

78 Walzer, Just and Unjust Wars, 34—40. It is worth noting, however, that even within Walzer’s
framework, there is a significant exception to the second kind of moral equality, namely
cases of supreme emergency. Although never explicitly stated as an exception to the prin-
ciple of the moral equality of combatants, supreme emergencies are, by definition, going
to relax the jus in bello requirements only for those on the just side who are fighting to
maintain their political independence.

79 Some may worry that this possibility is self-contradictory; they may believe that its inco-
herent to ask what actions could be permissible in an impermissible war. A full consider-
ation of this objection and a reasonable reply would take us too far afield from the current
investigation, but we could offer three quick responses to those who may be so concerned.
First, some soldiers could be excused rather than justified for participating in unjust wars
(a situation to which revisionists frequently appeal—see, for example, McMahan, “The
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Itis worth noting that like Walzer’s argument in favor of both kinds of moral
equality, and like the revisionist rejection of them, the possibility of being able
to blame soldiers for participating in an unjust war while maintaining that the
rules within war possess an important kind of moral equality is also one with a
rich and storied theoretical tradition.*® In De Indus, for example, Vitoria grap-
ples with questions of complicity and permissibility when the military is used
for a host of complex reasons, many of which were unjustifiable.*! Despite its
many faults, the Lieber Code signed by President Lincoln, a document that
dictates how the Union forces should conduct themselves in a war against their
tellow citizens, is essentially framed around trying to come to terms with this
essential moral tension.®? Perhaps the most memorable example can be found
in Cannon Three of Saint Basil, in which he advised that those returning from
morally complicated wars, “whose hands are not clean ... abstain from commu-

nion for three years,” a recommendation followed for centuries by the Eastern
Orthodox Church.®?

Morality of War and the Law of War,” 26, 42). Second, if some soldiers could be excused
rather than justified for participating in unjust wars, then a theory of morality for war
ought to be able to provide them with moral guidance, both about how to deliberate (e.g.,
whether the justness of the war should factor into their deliberations) and what actions
would still be morally impermissible even though their participation in the war is excused.
Third, that case would be strengthened if one also believed (as many do) that one could
morally participate in a war in which there were some element of doubt about whether
the war was, in fact, just.

80 Walzer’s historical analysis of a defense of Moral Equality of Combatants 1 and 2 can
be found Just and Unjust Wars, 34—40. For a historical analysis of the rejection of Moral
Equality of Combatants 1 and 2, see Kahn, “Liability to Deadly Force in War,” 13-32.

81 Vitoria, “De Indus.”
82 Hartington, Military Rules, Regulations, and the Code of War.

83 Basil of Caesarea, Canonical Letters (Letters 188, 199, and 217)—more specifically, Letter
188, #12. Of course, St. Basil was not advancing the kind of third way considered here;
he was not contending that soldiers could bear some responsibility for participating in
an unjust ad bellum war without changing the in bello actions that would be permissible
within war. This particular provision may well stem instead from the Old Testament laws
that equate contamination with bodily fluids with being ritually impure. (See, for example,
Thomas, “Unjust War and the Catholic Soldier.”) Regardless of the foundations for the
dictum, depriving someone of communion is a significant restriction, an acknowledge-
ment that the penitent remains unworthy in the eyes of the church. Therefore, regardless
of its ultimate purpose, St. Basil’s requirement provides a helpful reminder of a venerable,
historical tradition that held that while soldiers were not murderers, their hands could still
be dirty. It is up to more modern scholars to determine if there’s good reason to maintain
that tradition focused on a more figurative, rather than a more literal, interpretation of the
moral issue at hand. Thanks to Michael Skerker for this clarification.
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While much more analysis than space allows would be required for a full-
throated defense of the possibility that Moral Equality of Combatants 2 obtains
while Moral Equality of Combatants 1 does not, it would be helpful before
closing to briefly consider a few reasons why some might find such a possibility
worthy of further analysis.®* First, denying Moral Equality of Combatants 1
implies soldiers are morally required to do all they can to avoid fighting in an
unjust war, for their participation would be a moral taint of unimaginable pro-
portions. One can thereby capture the underlying moral truth of Voltaire’s
famous quip, “Itis forbidden to kill; therefore, all murderers are to be punished
unless they kill in large numbers and to the sound of trumpets.”®* Denying
Moral Equality of Combatants 1 captures a significant and fundamental truth of
the revisionists project: it is folly to believe that the mere mention of the term

“war” somehow magically absolves those who participate in it from deep moral
inquiry about the tragedies they help unleash on the world.

Yet recognizing that questions about soldiers’ responsibility for unjust ad
bellum wars need not rise and fall together with questions of who is a legiti-
mate target within war allows theorists to accept that central revisionist insight
without committing to all revisionist jus in bello conclusions.®® While there is
a wide variety of revisionist views regarding in bello rules, many revisionists
have argued that the concept of liability creates a significant problem for the
traditional distinction between combatants and noncombatants.?” Some have

84 While it is my hope that this paper can serve as a sketch of such an argument, I do not
believe that one can both argue why this option is possible and why it is preferable in a
single paper.

85 Voltaire, Philosophical Dictionary, 322. This passage is quoted by Kahn, “Liability to Deadly
Force in War,” 18.

86 To be clear: if Moral Equality of Combatants 2 obtains while Moral Equality of Combat-
ants 1 does not, that would not imply that those fighting on the unjust side get to consider
those fighting on the just side to be liable to being killed. On the contrary, this analysis
implies that while those fighting a just ad bellum war are not liable, killing them would
nonetheless not exacerbate the moral atrocities of engaging in an immoral war because the
soldiers on the just side of the war exercise their own moral authority by joining a war that
seeks inherently collective ends, rather than merely fighting for themselves as individuals.
In short, this possibility requires a return to considerations of who can be treated as a
combatant rather than considerations of who is liable in order to determine what actions
would be morally permissible in bello.

87 For an excellent analysis of the wide variety of revisionist views regarding in bello rules,
see Lazar, “Evaluating the Revisionist Critique of Just War Theory.” For an example of
the analysis of the tension created by liability on the distinction between combatants and
noncombatants, see McMahan, “The Morality of War and the Law of War,” 21-22. Even
those revisionists who deny this principle in practice, however, will still have issues of
parsimony. For more on this issue, see note 91.
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argued more specifically, for instance, that the list of those who can be tar-
geted by those fighting a just war ought to be radically expanded.*® Now, many
will take avoiding these possibilities as a benefit in and of itself.** Others will
counter that being less revisionary cannot, by itself, be considered an advantage
when the question under consideration is whether those traditional practices
are, in fact, justified.”® Yet even for those who would take the latter position,
the possibility of avoiding the revisionists’ jus in bello conclusions still offers at
least four important potential theoretical advantages.

The first advantage is parsimony. If one grants that the current international
legal regime regarding the prohibitions of actions during war has some moral
benefit, then, all things being equal, it would be preferable to be able to defend
both that legal regime and our ethical judgments about liability for defensive
force with a single, unified philosophical framework.”’ The second advantage

88 See previous note. With those caveats, however, a good example here is Frowe, “Interven-
ing Agency and Civilian Liability.”

89 A good example here would be Skerker, The Moral Status of Combatants.

90 See Frowe, “cEpra Chats - Helen Frowe Talks Just War Theory.”

91 Theantecedent of this condition isitself debatable for some revisionists. Nonetheless, many
will grant the usefulness of some current legal protections. See, for example, McMahan,
Killing in War, 203-13. Even those who grant the truth of the antecedent, however, may
object to this characterization, contending that there’s a straightforward sense in which
McMahan is using a single framework focused on minimizing rights violations and injus-
tice. To do so, the framework distinguishes between simple, first-order moral problems
(which can be framed without worrying about how to build institutions to handle them),
and second-order institutional moral problems where more complex factors of evidence,
reasonable disagreement, methods for solving those disagreements, allocating authority to
make tough calls, and worries about the misuse of authority have to be taken into account.
While that is a reasonable characterization of McMahan’s account, the framework remains
less paraspinous and unified than the alternative being proposed at both the theoretical and
practical level. In McMahan'’s account, at a theoretical level, the authority of intuitions is
indirectly and epistemically grounded. Any framework with that structure would have to do
more—much more—to demonstrate the grounding for that very different kind of authority,
epistemic authority. That is an activity that, to be done appropriately, would require much
more analysis into much deeper questions of epistemology and more empirical work into
investigating under what conditions that kind of epistemic authority turns out to have
any kind of veracity. All things being equal, it would be better to ground that authority, if
possible, on the kinds of moral authorities that are a significant element of claim rights
themselves. Regardless of the parsimony on the theoretical level, however, an approach that
seeks to demonstrate how Moral Equality of Combatants 1 and Moral Equality of Combat-
ants 2 need not rise and fall together has an immense advantage in simplicity at the practical,
action-guiding level. After all, McMahan’s theory holds that soldiers often should act as if
the distinction between combatants and noncombatants matters—even in some cases in
which it does not. This would place an extreme epistemic moral burden on those already
susceptible to immense moral decision fatigue. All things being equal, it would be better to
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lies in avoiding the possibility that morality would have to conceal itself. If
there is evidence to suggest that it is easier to convince soldiers that there ought

to be moral limits on their behavior even in a just war than to convince them

that their country is engaged in an unjust war even when it is, then in order
to avoid even greater moral tragedies, revisionism runs the risk of having to

become self-effacing.”” In other words, even if the revisionists are right that

there is no difference between combatants and noncombatants, morality may
nonetheless require us to tell soldiers that there is, in fact, such a difference. A
moral framework that could justify the central revisionist insight about soldiers’
moral responsibility for engaging in unjust wars without having to do so offers

another theoretical advantage. Third, the conception of moral authority that

underlies the distinction between the Moral Equality of Combatants I and

the Moral Equality of Combatants 2 can capture the normative significance of
countless activities that men and women fighting against obviously unjust wars

of aggressions, such as those fighting for Ukraine in 2022, take to be morally
meaningful: their military training (regardless of how truncated or rudimen-
tary), their uniforms (regardless of how haphazard), their placement within a

military hierarchy (regardless of how federated), and, most particularly, their
authorization to fight for their nation, not merely in pursuit of its collective

ends but as part of its authorized and justified defense force.”?

Finally, and perhaps most notably, a distinction between different types of
moral equality could offer its own important insight about a particular subset
of jus in bello rules. Consider, for example, the numerous moral prohibitions
against targeting soldiers who are not currently combatants even though they
have been in the past: one should not target soldiers in hospitals, soldiers who
are surrendering, soldiers who are prisoners of war, etc.”* Recognizing that
war ought to target only combatants, a category that agents must maintain the
moral authority to enter or leave, helps elucidate why the commando order,
why crying havoc and releasing the dogs of war, why the pardoning of war crim-

be able to present a unified moral framework that can be presented to soldiers as a unified,
action-guiding theory for recognizing their actual epistemic and moral responsibilities.
Thanks to an anonymous reviewer for helping me make these distinctions more precise.

92 For an excellent analysis of how and why this happens, see Luban, “Integrity.”
93 Iam thankful for an anonymous reviewer for this point.

94 If these prohibitions are justified merely because of instrumental reasons, they cannot
maintain their necessary deontic force, for soldiers will rightly recognize countless excep-
tions when targeting prisoners or hospitals as both necessary and proportionate. Although
it would take too long to demonstrate, I suspect that for this very particular subset of in
bello rules, those kinds of problematic, instrumental kinds of justifications are the only
ones available to both the revisionists and those with a Walzer-inspired interpretation of
the just war tradition.
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inals who kill prisoners, all strike us as so deeply morally abhorrent—regardless
of whether they are done in support of a just cause.”

Many have analyzed the ways in which these rules make war less gruesome,
the ways in which nations have agreed to follow these rules, and the ways in
which the codified nature of these rules makes it easier to find soldiers culpable
of any wrongs they may commit. Yet none of these moral considerations high-
light the deeper, underlying moral issue: why do so many believe not merely
that those rules and agreements make war less horrific, but also that they cap-
ture an inherent underlying moral requirement of warfare, such that any system
that gave combatants the ability to simply “Cry Havoc,” publicly announcing
that they were no longer following war conventions, and that therefore their
adversaries were no longer required to do so either, could be criticized morally
and not merely prudentially?°

An argument based on the moral authority of combatants can answer that
challenge. As argued in the previous section, one way to avoid the revisionist
claim that actions that contribute to an unjust war would necessarily violate
claim rights is to highlight the moral authority agents possess to leave the cat-
egory of those threatened by an unjust war. Given that argument, if enough
combatants were to deny their adversaries this moral authority, they would
thereby irrevocably taint all those who fight alongside them. If those soldiers
were on the unjust ad bellum side, they would all—not merely those who vio-
late the rules of jus in bello—all become no better than thugs, mobsters, and
murderers, turning their uniforms and medals into nothing more than igno-
minious window dressing.

6. CONCLUSION

This paper began by considering how saving or not saving another could
make an agent liable to the use of deadly force. That was not some extraneous
endeavor, foritis in these cases that important but generally overlooked moral
requirements for defensive liability become recognizable and distinct; it is in

95 The Commando Order was a 1942 communiqué from the Nazi government ordering its
soldiers to kill any captives caught behind enemy lines. For more, see “Commando Order”
in The Oxford Companion to World War 11, edited by I. C. B. Dear and M. R. D. Foot (New
York: Oxford University Press, 2014). “Cry Havoc and let slip the dogs of war” is a famous
line from Shakespeare’s Julius Caesar, act 3, sc. 1, 1. 273. In the Middle Ages, the order
“Havoc” was given to soldiers to encourage them to pillage, create chaos, and—most rel-
evant for our purposes—take no prisoners. Finally, for a powerful criticism of President
Trump’s pardoning of Chief Petty Officer Eddie Gallagher, see Kaurin and Strawser, “Dis-

graceful Pardons.”

96 Iam thankful for an anonymous reviewer for this point.
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these cases that the difference between acting unjustly and violating a claim
right becomes most vividly clear. Only after recognizing the varied and rich
complexity contained within those distinctive cases of defensive force can we
consider the even more complicated case of killing in war, armed with the rec-
ognition that the cases in which an agent has the moral authority to physically
compel another to take a given course of action must necessarily be a subset of
the cases in which they have the moral authority to demand compliance. Those
findings do not merely imply that saving a life can never make one agent liable
to another, they also highlight a significant limitation for any theory that seeks
to employ the concept of liability for analyzing the ethics of war.

Like actual revolutions, this revolution in the ethics of war has been exciting
for many, troubling for others. Perhaps the greatest reason for excitement, the
greatest promise of this particular insurgency, has been its challenge to the
soldiers who actively participate in war, a challenge for them to reconsider
their own complicity in the massive, often incalculable injustices of war. Yet
this very promise lies in tension with its overidealized approach. Sadly, one
of first casualties in the revisionist rebellion has been the ability for theorists
and practitioners to listen to and to engage with one another, a wound that is
doubly tragic given the fact that until very recently, that kind of engagement
was a genuine strength of considerations in the ethics of war.”’

My lasting hope is that this paper has done enough to demonstrate that
this promise of revisionism can be achieved while avoiding the schism it has
created between practitioners and theorists. One need not simply assume that
the duties of the soldier are necessarily distinct from the duties of a civilian
to believe there is a need for taking the moral complications of war—as they
are experienced—as an important input to the theoretical work of unpacking
the ethics of war.”® One need not beg the question on role responsibilities to
analyze the way warfare often requires the exercise of normative authorities in
ways that individual killing does not.

While the arguments in this paper have been, in many ways, critical of the
revisionist project, my hope is that it can nonetheless be read as deeply respect-
ful of one of its central aims. The just war debate cannot and should not return

97 Notably, this is a strength that has been admired and even attempted to be replicated in
most of the successfully robust subfields of practical ethics (e.g., biomedical ethics, envi-
ronmental ethics, etc.).

98 It is certainly true that this kind of analysis has been sadly missing from this paper as
well, but I believe that to best demonstrate the limitations of thought experiments and
individual cases to discern the ethics of war, it was necessary to highlight the limitations
of that approach through a kind of reductio, taking on board as many of the assumptions,
methods, and theoretical maneuvers of the revisionists as possible.
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to where it was in when our Just War Rip Van Winkle first dozed off a little over
adecade ago. There is another way forward: one can hold on to one of the core
aims of the revisionist project, its weary skepticism of the blank pass given by
some traditional just war theorists to those who fight in unjust wars, while
maintaining that individual rights often strengthen, rather than undermine,
many of the traditional in bello rules.”®

Us Naval Academy
marcushedahl@gmail.com
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