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WHY CONTRACTUALISM CANNOT
ACCEPT EQUAL TREATMENT FOR
EQUAL STATISTICAL LOSS

Jay Zameska

HE CONTRACTUALISM of T. M. Scanlon is a prominent nonconsequen-
tialist approach to the ethics of risk, resulting in a significant and grow-
ing body of literature on contractualism and risk."! Contractualism holds

that an action is morally permissible only if it is justified by principles that no
one could reasonably reject. Unlike most consequentialist theories, however,
contractualism rejects interpersonal aggregation in moral reasoning. Instead,
it requires comparing the strength of individual personal reasons to determine
which principles can be reasonably rejected. As such, a very strong reason of
one person cannot be outweighed by combining many weaker reasons of other
persons.” The goal is to identify “the principle whose implications are most
acceptable to the person to whom it is least acceptable.”

Debates over contractualism and risk typically make a distinction between
ex ante and ex post variants of the theory. Ex ante contractualism evaluates prin-
ciples based on individuals’ prospects under the proposed principle, which
allows discounting the value of the expected outcome by its improbability.
Here, however, my focus is specifically on ex post versions of contractualism,
which do not allow discounting benefits and burdens by their improbability.
Instead, they require considering the full value of the outcome, regardless of
the probability of it occurring. In the rest of the article, unless otherwise spec-
ified, by ‘contractualism, I mean specifically the ex post variant of Scanlon’s
contractualism.*

1 See Scanlon, What We Owe to Each Other. For discussion of contractualism and risk, see,
inter alia, Hayenhjelm and Wolff, “The Moral Problem of Risk Impositions”; Fried, Facing
Up to Scarcity; Ashford and Mulgan, “Contractualism”; and John and Curran, “Costa,
Cancer and Coronavirus.”

2 Scanlon, What We Owe to Each Other.
Kumar, “Risking and Wronging,” 3s.

4  For the distinction between ex ante and ex post contractualism, see Frick, “Contractual-
ism and Social Risk”; and Suikkanen, “Ex Ante and Ex Post Contractualism,” which also
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When addressing risky cases, some argue that ex post contractualism should
comply with the following principle:

Equal Treatment for Equal Statistical Loss: We should treat cases alike
if in both cases there is the same expectation of statistical loss and the
only difference is the distribution of possible losses across possible
outcomes.’

From here on, I refer to this as the equal treatment principle. Despite being an
intuitively plausible principle, in this article, I argue that contractualism cannot
comply with the equal treatment principle. This is because contractualism is a
fundamentally relational moral theory.® In brief, this means that contractualism
is premised on the value of standing in a moral relationship with others. As such,
contractualist moral deliberation is primarily not about assessing outcomes but
about determining whether an action is justifiable to the individuals it affects.
To structure this deliberation, contractualism represents those to whom we
owe justification through standpoints. Standpoints are the generic positions
from which individuals assess the burdens imposed by moral principles when
determining whether those principles can be reasonably rejected. Importantly,
standpoints are merely epistemic heuristics to help represent others and do not
have normative importance themselves.” This entails that unoccupied stand-
points should not be considered in moral deliberation.

On this basis, I argue that we should draw a distinction between definite
standpoints—those that we know with certainty pertain to at least one actual

develops a hybrid model. For defenses of ex post contractualism in the context of risk, see
Reibetanz, “Contractualism and Aggregation,”; and Riiger, “On Ex Ante Contractualism.”
Finally, for a broad overview of the ex post versus ex ante debate, see Ashford and Mulgan,

“Contractualism.” While the choice between these frameworks is a major debate, often
adjudicated by cases like the ones discussed here, the aim of this article is more modest. It
seeks to explore a question that is internal to the ex post framework: whether the theory’s
own foundational commitment to relational justification has unexamined consequences
for how it must treat principles governing risk distribution. Understanding these conse-
quences on the theory’s own terms, I suggest, is a necessary step that is logically prior to
the larger debate.

5 Steuwer, “Contractualism, Complaints, and Risk,” 119. I take Steuwer’s wording and dis-
cussion of this as my focus because they are a particularly clear and explicit example of this
principle. But this general idea lies behind a significant amount of discussion, especially
in opposition to the identified victim bias. I return to discussion of the identified victim
bias in section 3.

6  Scanlon, What We Owe to Each Other.

7 See, inter alia, Scanlon, What We Owe to Each Other, ch. 5; Gibb, “Relational Contractu-
alism and Future Persons”; Katz, “Contractualism, Person-Affecting Wrongness and the
Non-Identity Problem”; and Martin, “Navigating Nonidentity.”
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person—and indefinite standpoints—those about which we are uncertain
whether they pertain to any actual individuals. I argue that given contractu-
alism’s relational foundation, we should respond differently to definite and
indefinite standpoints. We should, in general, prioritize the reasons of definite
standpoints over those of indefinite standpoints. This in turn demonstrates that
the equal treatment principle cannot always be correct: cases that are proba-
bilistically equal may in fact differ in their justifiability and are thus morally
different, from a contractualist perspective.

To develop this argument, in section 1, I introduce the distinction between
definite and indefinite standpoints in more detail, and explain why it follows
from contractualism’s relational foundation. In section 2, I present an example
case to demonstrate that even when two choices involve equal expectations of
statistical loss, their justifiability may differ depending on whether they involve
definite or indefinite standpoints. I argue that, in the case at hand, prioritiz-
ing definite standpoints is necessary to avoid acting unjustifiably, and thus,
the principle of equal treatment cannot be right. This shows that cases with
equal expected statistical losses cannot always be treated equally. In section 3,
I address several objections, including concerns about the distinction between
objective and epistemic risk, the potential implications of rejecting the equal
treatment principle, challenges to the requirement that contractualism requires
justifiability actions to actually existing individuals, as opposed to merely hypo-
thetical ones, and the distinction between act and rule contractualism. Finally,
in section 4, I consider the broader implications, including how this argument
provides a contractualist justification for the identified victim bias and a pos-
sible framework for ex post discounting.

1. STANDPOINTS, UNCERTAINTY, AND INDIVIDUAL JUSTIFICATION

Consider two possibilities:

Gun: There is a person and a revolver in front of me. The revolver’s
six-chamber cylinder has already been loaded with a single round, and
the cylinder has already been spun. I can pick up the revolver, point it
at the person, and pull the trigger one time.

Box: There is an opaque box in front of me. There is a one-sixth chance
that someone has been placed inside the box. I can press a button and
destroy the box (and anyone inside).

Assuming that I must pick one of these two possibilities, which should I
choose? At the moment, it may not seem to matter which option I choose. They
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seem to be equal in all relevant respects.® From an ex ante perspective, there
is a one-sixth chance of killing someone, regardless of which option I choose.
From an ex post perspective, there is one single death to consider, regardless
of which option I choose. As such, Gun versus Box seems to be precisely the
kind of dilemma to which the equal treatment principle should apply. In both
cases, the expected statistical loss is equal: in one out of six possible worlds, a
single person dies regardless of whether I choose Gun or Box. The only thing
that changes is the distribution of deaths across designators (the victim of Gun
versus the person in the opaque box).

Given this equal expected statistical loss, the equal treatment principle
holds that we should treat the two options the same. Perhaps we should flip a
coin, perhaps we should simply think either choice is permissible, or perhaps
we should employ some sort of tiebreaker.” Here, I assume we should flip a coin,
although ultimately it does not matter to this argument how contractualists
should respond to equal cases: Gun and Box are probabilistically equivalent,
but they are not morally equal for contractualists, and thus, they should not
be treated equally.

This is because contractualism is fundamentally a relational, or second-per-
sonal, moral theory.'® As Rahul Kumar explains, “the contractualist claim is
that all persons stand in a particular kind of relationship to one another, the

8 One might worry that from an ex ante perspective, the cases as described may not be equal.
Gun appears to impose a concentrated risk on a specific person, while Box could be seen
as imposing a trivial risk dispersed over a large population. While this article’s focus is on
the ex post complaints, it is possible to stipulate a background structure that may neutralize
this concern. We can imagine that the potential victims for both scenarios are drawn from
two separate, equally large populations, such that the initial ex ante chance of being the
one ultimately harmed is identical in both setups. For Gun, one person is selected from a
population and placed in the role of “victim of Gun’ For Box, a different person is selected
from the other population to be the potential ‘person in the box’, who is then subject to the
one-sixth chance of actually being placed inside. Admittedly, from an ex ante perspective
that employs Frick’s decomposition test, this equalizing setup may not be convincing, as
such a view focuses on the unequal risk distributions at the immediate moment of choice,
regardless of previous risk distributions. From the strictly ex post perspective of this article,
however, what matters is that both setups entail an equal expected statistical loss. As such,
the moral asymmetry at the moment of decision—the choice between a definite and an
indefinite standpoint—remains, and it is this ex post feature that my argument addresses.
My thanks to an anonymous reviewer for pushing me to clarify this point.

9 See Taurek, “Should the Numbers Count?”; Wasserman, “Let Them Eat Chances”; Saun-
ders, “A Defence of Weighted Lotteries in Life Saving Cases”; Scanlon, What We Owe to
Each Other; and Reibetanz, “Contractualism and Aggregation.”

10 Scanlon, What We Owe to Each Other. For more general discussion of second-personal
moral theory, see also Darwall, The Second-Person Standpoint.
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ideal form of which realizes a distinct value, that of mutual recognition.”'! As
such, contractualism is premised on the value of standing in a moral relation-
ship to others, and it is the value of this relationship that requires us to act in
ways that others could not reasonably reject.'* Not only does this relational
foundation help define some of the theory’s most controversial and distinctive
commitments (for example, its famous ban on aggregation), but I argue that it
also means that we must treat Gun and Box differently—and thus, the equal
treatment principle cannot always be right. Although Gun and Box may be
probabilistically equal, they represent a more fundamental difference in con-
tractualist theory regarding how contractualists should address two different
kinds of standpoints, which I call definite and indefinite standpoints. To moti-
vate the relevance of this distinction, first I explain the concept of standpoints
in contractualism in more depth, before explaining why contractualism must
treat them differently.

Standpoints are the generic positions from which individuals assess the
burdens imposed by a given principle when determining whether that princi-
ple can be reasonably rejected. An important but often overlooked feature of
such standpoints is that they are intended to serve only as a kind of epistemic
heuristic that allows us to assess the claims of actually existing but currently
unidentified others."* As Corey Katz explains, “the value at the heart of contrac-
tualist metaethics is the value of living in actual second-personal relationships of
mutual justifiability,” and as a result, “what matters for an agent is that her action
be justifiable to the actual people she is in relationship with on reasons those
people could not reasonably reject.”** It is the value of these moral relationships,
constituted by a shared capacity for rational agency, rather than the reasons
available to standpoints per se, that underwrites the contractualist focus on

justifying our actions to others on grounds they could not reasonably reject.'®

11 Kumar, “Risking and Wronging,” 258.

12 Scanlon, What We Owe to Each Other; and Southwood, “Moral Contractualism” and Con-
tractualism and the Foundations of Morality.

13 See Gibb, “Relational Contractualism and Future Persons”; Katz, “Contractualism, Per-
son-Affecting Wrongness and the Non-Identity Problem”; and Martin, “Navigating Non-
identity”—all of which provide significant discussion of this epistemic heuristic aspect of
standpoints.

14 Katz, “Contractualism, Person-Affecting Wrongness and the Non-Identity Problem,” 112
(emphasis added).

15 It also is this focus on the moral relationships between rational agents rather than on
mutual advantage or pure self-interest that leads Scanlon’s contractualism to often be
described as a Kantian contract theory (as opposed to, e.g., Hobbesian contract theories).
For discussion, see Southwood, “Moral Contractualism.”
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In other words, standpoints are simply a way to overcome the limited infor-
mation regarding the particular identities of the actual individuals our actions
will affect.'® Given that they are limited to an epistemic role, standpoints have
normative relevance only insofar as they represent actual individuals. This
means that the moral relevance of the generic reasons associated with a stand-
point is contingent on that standpoint being occupied by at least one actual
person. Thus, when we are certain no one actually occupies a given standpoint,
we can disregard that standpoint and its generic reasons, as “the reasons of a
merely imagined but unoccupied standpoint have no bearing on any of our
moral relationships, and it is the value of these relationships, and only these
relationships, that drive our moral judgments.”"’

In short, contractualism is fundamentally premised on the moral relation-
ship between actual individuals. Standpoints are an epistemic heuristic to allow
us to consider the reasons of actual but unidentified others.'® As such, they
have no independent moral significance beyond the individuals they represent.
This entails that when we are certain a standpoint is empty—that it does not
correspond to an actual individual—we should not consider reasons from that
standpoint. Conversely, if we know a standpoint is occupied—that is, if we
know it corresponds to at least one actual individual—then we must consider
the reasons from that standpoint.

I take both of the preceding points to be fairly uncontroversial and, at this
stage, perhaps rather uninteresting. But in between “certainly empty” and “cer-
tainly occupied” are a range of standpoints that are morally interesting. These
are standpoints where we do not know if they are in fact occupied. I call these
indefinite standpoints, in contrast to definite standpoints, where we are certain
that the standpoint is occupied. Definite standpoints have clear normative force
because they represent actual persons to whom justification is owed. Indefinite
standpoints, by contrast, represent a special case of uncertainty—where it is
unclear whether anyone occupies the standpoint and therefore whether any
moral relationship is affected by our decision. The uncertainty involved in each
of these is fundamentally different. In a case like Gun, the uncertainty is about
the outcome for a person we know exists; the standpoint is definite, but the
resultis not. In a case like Box, however, the uncertainty is more fundamental:
we are uncertain about whether there is an actual person to whom justification
could be owed in the first place. This introduces a distinct risk, unique to the

16 For the original discussion of this point, see Scanlon, What We Owe to Each Other, 202—6.
17 Gibb, “Relational Contractualism and Future Persons,” 12.

18 Inter alia, Scanlon, What We Owe to Each Other; and Gibb, “Relational Contractualism
and Future Persons.” See also Martin, “Navigating Nonidentity.”
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relational commitments of contractualism: the risk of acting on the basis of
a merely possible standpoint to the detriment of a certainly existing one. As
I argue in the next section, this would be to act in a way that is fundamentally
and uniquely unjustifiable.'® This distinction between definite and indefinite
standpoints matters because, as just explained, the normative relevance of a
standpoint depends on whether it represents actual individuals. Contractual-
ism’s relational foundation requires justifiability to actual persons, and as such,
indefinite standpoints introduce uncertainty about whether justification is pos-
sible at all. AsTargue in the next section, this means that in the cases introduced
earlier, the uncertainty in Box is different from the uncertainty in Gun, even if
they are probabilistically equal and have equal expected statistical losses.

2. WHY EQUAL STATISTICAL LOSS DOES NOT
GUARANTEE EQUAL JUSTIFIABILITY

With this discussion of standpoints in mind, let us return to the choice from
earlier in this article.

Gun: There is a person and a revolver in front of me. The revolver’s
six-chamber cylinder has already been loaded with a single round, and
the cylinder has already been spun. I can pick up the revolver, point it
at the person, and pull the trigger one time.

Box: There is an opaque box in front of me. There is a one-sixth chance
that someone has been placed inside the box. I can press a button and
destroy the box (and anyone inside).

The idea that we should treat Gun and Box equally stems at least in part from
the idea that both potential victims can present equally strong reasons against
shooting the gun or destroying the box. In both cases, they can each offer the
reason “Iwill die.””° However, these reasons should not in fact be treated equally.

19 To make this distinction clearer, we can label these as two different kinds of risk. The
uncertainty in Gun can be called outcome risk—uncertainty about the consequences of
an action. The more fundamental uncertainty in Box is what I call justificatory risk—the
risk that our action will be foundationally unjustifiable because a necessary condition for
justification is absent. As I argue in the next section, contractualism should aim to avoid
justificatory risk.

20 Note again, this is because I am focusing only on ex post contractualism, which does not
allow discounting based on probability. Consequently, each person’s complaint should
represent the full disvalue of the possible negative outcome, regardless of its likelihood—
in this case, death. Contrast this with the ex ante version of the complaint—namely, “I
face a one-sixth chance of death”
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To see why, it is helpful to consider the possible states of the world regarding
Box:

S,: The box s full.
S,-6: The box is empty.

Imagine that we are in §;. If the box s full, either choice (Gun or Box) would be
justifiable. This is because presumably, if you can spare only one of two people
from an equal harm but not both, and everything else is equal, it is justifiable
to spare either one, as the reasons on either side are equally strong. It is a tragic
choice, but it is not an unjustifiable one, and justification is what matters to
contractualism. If we flip a coin, regardless of whether it is heads or tails, our
resulting choice will be justifiable to both parties, and neither will be able to
reasonably reject our decision.

Consider how things would change if we are instead in any of S, 4. If we
decide to destroy the box, our action would clearly be justifiable, for exactly the
same reasons as in S;. But now imagine that we instead decide to shoot the gun.
For this to be justifiable would introduce a dilemma: given that there is no one
in the box, to justify our choice on the basis of the reason “I will die” from the
person-in-the-box standpoint would require either that either (1) it is justifiable
for reasons that have nothing to do with our moral relationship, as there is no
one in the box with whom we have such a relationship or (2) we do in fact have
amoral relationship with the empty person-in-the-box standpoint. This raises
a dilemma for contractualism, either horn of which is unacceptable.*" The first
horn is incompatible with the basic structure of the theory, and the second
horn stretches the notion of the “moral relationship” to an implausible degree.

This dilemma arises because if the box is empty, there can be no individual,
personal reasons of the kind that contractualism demands. The justification
for choosing Gun in S, ¢ (or choosing to flip a coin) would fail to be based on
the right kind of reason, as there is no actual individual to hold such a reason.
Alternatively, if we were to claim that there are such reasons, this entails that, in
Gibb’s terms, “we would have to claim that we share a moral relationship with
something like a metaphysical entity known as a ‘standpoint.”** In short, if the
box is empty, the contractualist mode of justification breaks down. We cannot
properly consider the reasons for rejection from the person-in-the-box stand-
point because if the box is empty, they would not be the right kind of reasons

21 For the original discussion of this dilemma, see Gibb, “Relational Contractualism and
Future Persons.”

22 Gibb, “Relational Contractualism and Future Persons,” 11.
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required by contractualist moral deliberation, and as a result, we would act in
a way that the victim in Gun could reasonably reject.

Thus, if we want to avoid the risk of acting unjustifiably, we must choose
Box. Choosing Box does not necessarily minimize the risk of harm, but it min-
imizes the risk of acting unjustifiably. This is because there is a meaningful
distinction between the risk of (justifiably creating) a bad outcome and the
risk of acting unjustifiably in the first place; for contractualism, the latter is a
more serious failure.”® Given that contractualism requires that you act justifi-
ably, it also requires that you act in ways that are, ceteris paribus, guaranteed to
be justifiable over acting in ways that entail a risk of being unjustifiable. This
means that the equal treatment principle cannot be right. In this case, we have
equal statistical loss, but due to differences in standpoints, we cannot treat
them equally. More than just highlighting a problem for the equal treatment
principle, this argument also generalizes to any competitive choice between
definite and indefinite standpoints with equal harms (or benefits). In compet-
itive cases where both definite and indefinite standpoints face an equal burden,
contractualists should not treat them equally. To do so risks acting unjustifiably,
in an analogous way to choosing Gun over Box.

As such, in any case where we either prioritize the reasons of indefinite
standpoints or treat them equally to definite standpoints (by, e.g., flipping a
coin or engaging in some similar procedure), we run the risk of acting unjusti-
fiably. In contrast, if we prioritize the reasons of definite standpoints, we never
run the risk of acting unjustifiably. In other words, reasons from definite stand-
points carry greater weight than those from indefinite standpoints. Here, I have
limited my discussion to cases with equal harms in order to mirror the structure
of the case above (and to address the equal treatment principle specifically).
Given that in the case at hand, the only difference between the reasons under
consideration is whether they stem from definite or indefinite standpoints, this
greater weight is a decisive consideration. However, in the next section, I briefly
return to the question of how to deal with this priority to definite standpoints
when harms and benefits are not equal.

To summarize, in cases involving competitive choice between definite and
indefinite standpoints, as in Gun versus Box, we must prioritize the interests
of definite standpoints. Prioritizing the reasons of definite standpoints is the
only way to avoid the risk of acting unjustifiably. If the indefinite standpoint
turns out to be unoccupied, it cannot provide reasons of the kind demanded by

23 'This maps onto the distinction drawn earlier between what I call outcome risk and jus-
tificatory risk. The risk of a bad outcome (harm) is an outcome risk, present in both Gun
and Box. The risk of acting unjustifiably, however, is justificatory risk, introduced by the
indefinite standpoint in Box.
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contractualism as a fundamentally relational moral theory. As such, acting on

the basis of such reasons against the interests of another, actual person is unjus-
tifiable. Given that contractualism requires us to act justifiably, it also requires

us to choose actions that are certainly justifiable over actions that are “riskily”
justifiable, all else equal. Consequently, in competitive cases with equal bur-
dens, contractualists must always prioritize the interests of definite standpoints

over indefinite standpoints, and thus, the equal treatment principle should be

rejected. Next, I consider four major objections before turning to the broader
implications of this argument.

3. OBJECTIONS: OBJECTIVE VERSUS EPISTEMIC RISK,
IMPLAUSIBLE CONSEQUENCES, THE ROLE OF HYPOTHETICAL
JUSTIFIABILITY, AND ACT VERSUS RULE CONTRACTUALISM

In this section I address four objections—namely, (1) that this argument con-
fuses or otherwise neglects the distinction between objective and epistemic
risk, risk concentration/dispersal, or the distinction between the luckless
and the doomed; (2) that this argument against the principle of equal treat-
ment cannot be right because it entails implausible consequences; (3) that
the requirement that contractualism requires justifiability to actually existing
peopleisincorrect; and (4) that the argument is limited to “act contractualism”
and fails when applied to the traditional rule-based formulation of the theory.
I'address each of these in turn.

First, some may object that I am drawing a distinction that already has a
more common name: objective risk versus epistemic risk. In other words, the
objection holds that there is already an established difference between Gun
and Box, and it has nothing to do with standpoints but rather has to do with
whether the risk is objective or merely epistemic. In one common way to cast
this distinction, objective risk refers to “truly” risky cases, whereas epistemic
risk refers to cases that are risky simply because of our lack of knowledge.**
Some have sought to support the idea that these different kinds of risk matter
morally and thus that perhaps we ought to respond to them differently, even if
they have the same probabilities.>®

24 For general discussion of this objective-versus-epistemic split in interpretations of prob-
ability, see Gillies, Philosophical Theories of Probability.

25 For discussion see, inter alia, Tadros, “Controlling Risk”; Oberdiek, Imposing Risk; Fried,
Facing Up to Scarcity; and Spiekermann, “Good Reasons for Losers.” For discussion of
this distinction specifically in the context of contractualist approaches to risk, see Otsuka,

“Risking Life and Limb”; Fried, Facing Up to Scarcity; and Steuwer, “Contractualism, Com-
plaints, and Risk.”
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Along these lines, some may object that Gun is objectively risky while Box
is merely epistemically risky. The objection would hold that at the time of deci-
sion, it is already decided whether there is someone in the box, but we simply
do not know. In contrast, spinning the cylinder in the revolver in Gun is “truly”
risky. As such, it may be that these cases are not in fact equal. This is not quite
right, however, as assuming there is some mechanism similar to spinning the
revolver’s cylinder to decide whether someone is in the box, in both Gun and
Box, we are dealing with objectively risky situations—at least insofar as there
are such things as objective risks.

Some may still insist that the objective risk in Box occurs before you make
your decision, and so it truly is a case of objective risk (Gun) versus epistemic
risk (Box). At the time of decision, it is either the case that there is someone
in the box, or it is the case that there is not—so it cannot be objectively risky
in the way that Gun is. Instead, it is merely epistemically risky because it is
based on a lack of knowledge of the contents of the box. However, this way of
casting the objection does not succeed either. Gun is at the time of trigger pull
also purely epistemic. It has already been decided which chamber the bullet is
in, I simply do not know which. So either both Gun and Box are epistemic, or
both are objective, depending on the precise slice of time we select. As such,
the difference between epistemic and objective risks cannot be what makes a
moral difference here. Instead, as discussed earlier, what matters is whether the
standpoint is definite or indefinite.

In other words, either both Gun and Box are objectively risky, or both
are epistemically risky. At the time of decision making, it is already decided
whether there is a bullet in the firing chamber, just as it is already decided
whether there is someone in the box. So the case is merely epistemically risky
either way. Or we could partition things differently and instead insist that it is
objectively risky, as in the preceding stage of each case, there is an objective
one-sixth chance of the bullet ending up in the firing chamber and an objective
one-sixth chance of placing a person in the box. The underlying point is that
we can shift whether it is objectively or epistemically risky based on how we
partition time, but in either case, it applies equally to both Gun and Box. What
makes the difference is whether our actions are justifiable to everyone involved
at the time of decision, and as argued above, this turns in part on whether we
are considering the reasons of definite or indefinite standpoints.

To put the point more directly, the definite/indefinite distinction cuts
across the epistemic/objective one by focusing on a different feature of the
situation. The moral difference stems not from the nature of the risk (epis-
temic/objective) but from what it is we are uncertain about. In both cases, we
are uncertain whether our action will result in someone’s death; this is a risk
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concerning the outcome for a person. But exclusively in Box, we are also uncer-
tain whether our action can be justified at all because we are uncertain whether
the person-in-the-box standpoint is actually occupied.?® This second form of
uncertainty is unique to a relational moral theory like contractualism, which
is grounded in the idea of justifiability to actual, existing individuals. It is this
latter uncertainty about the grounds of justification itself, not the epistemic
nature of the risk, that makes the cases morally different.

A related objection holds that the definite/indefinite distinction is simply
a proxy for the more familiar distinction of risk concentration versus dispersal.
One might argue that a preference for Box over Gun is easily explained by the
fact that the former seems to distribute risk broadly, while the latter concen-
trates it on a single individual, thus making the definite/indefinite distinction
redundant.?” However, to show that the definite/indefinite distinction is con-
ceptually separate from concerns about risk distribution, it is useful to consider
ahypothetical case where the two principles come into direct conflict. Imagine
a choice between (1) imposing a large, concentrated risk on a single indefi-
nite standpoint (e.g., a high probability of harm to a person whose existence
is uncertain) and (2) imposing a small, dispersed risk across many definite
standpoints (e.g., alow probability of harm to many actual, identified people).
A principle focused only on avoiding concentrated risk may favor option 2. The
argument of this article, however, provides a strong reason to prefer option 1.
This is because choosing 2 involves burdening actual people for the sake of a
merely possible one, risking a failure of justifiability, whereas choosing 1 avoids
this particular kind of relational failure. That the two principles can yield con-
flicting reccommendations proves that they are conceptually distinct.

A final version of this objection holds that the distinction I draw between
definite and indefinite standpoints is reducible to another existing distinction:
rather than a relabeling of objective versus subjective, it may also appear to be a
relabeling of “doomed” and “luckless” victims.?® On this view, a doomed victim
is one whose fate is already determined, even if it is epistemically unknown,

26 This corresponds to the two kinds of risk discussed earlier. The uncertainty about death
can be described as outcome risk. The second, more fundamental uncertainty about
whether the standpoint is occupied—and thus whether our action is justifiable—is what
I call justificatory risk. It is the presence of this second kind of risk in Box that makes the
case morally different for contractualism.

27 My thanks to an anonymous referee for suggesting this objection. It is worth noting,
however, that the moral significance of risk concentration is itself a matter of debate. For
skepticism on this point, see Eyal, “Concentrated Risk, the Coventry Blitz, Chamberlain’s
Cancer”

28 I thank an anonymous referee for raising this objection and pushing me to clarify the
relationship between my account and this distinction. For discussion of this distinction,
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while a luckless victim faces a genuinely probabilistic risk. The objection is
that my argument for prioritizing definite standpoints is simply another way
of arguing that we should prioritize doomed victims.*

While the two may often align, they are grounded in different moral consid-
erations. The doomed/luckless distinction is about the causal nature of the risk
that an individual faces. My account, in contrast, is grounded in the relational
requirements of contractualism; the definite/indefinite distinction turns on
our certainty about a standpoint’s occupation and the corresponding risk of
justificatory failure. To see how these justifications come apart, consider the
following variation on Gun.

Definite but Luckless: A revolver is pointed at a person, but the trigger is
now connected to a truly indeterministic quantum randomizer with a
one-sixth chance of firing one time.

The victim in this scenario is luckless, not doomed. A theory based on prioritiz-
ing the doomed would not grant this person special priority. Yet on my account,
the victim’s standpoint is still definite—we are certain an actual person occu-
pies that role—and thus their reasons take priority over the indefinite stand-
point in Box to avoid justificatory risk.

Furthermore, my distinction is better equipped to explain the moral differ-
ence in the original Gun versus Box decision. Arguably, both victims could be
classified as doomed, since the chancy portions of the relevant causal chains
(the spin of the revolver’s cylinder, the sorting into the box) have already been
completed. The doomed/luckless distinction therefore struggles to differen-
tiate them. The definite/indefinite distinction, however, clearly separates the
cases based on the certainty of standpoint occupation. Thus, the justification
for prioritizing definite standpoints is a distinct, relational one, not based on
the nature of the risk that an individual faces.

Perhaps the strongest objection is that this argument may seem to force
contractualism into a position where it must endorse implausible conclusions.
For example, consider a new choice that must be made.

Gun: There is a person and a revolver in front of me. The revolver’s
six-chamber cylinder has already been loaded with a single round, and
the cylinder has already been spun. I can pick up the revolver, point it
at the person, and pull the trigger one time.

see Otsuka, “Risking Life and Limb”; and Steuwer, “Contractualism, Complaints, and
Risk.”

29 For discussion of prioritizing between doomed and luckless victims, see Steuwer, “Con-
tractualism, Complaints, and Risk.”
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Box (Massive): There is an opaque box in front of me. There is a one-
sixth chance that one hundred people have been placed inside the box.
I can press a button and destroy the box (and anyone inside).

The view I defend seems to hold that contractualists should choose to poten-
tially sacrifice all one hundred people in Box (Massive) rather than risk a single
fatal shotin Gun. After all, the firstis a definite standpoint, whereas each of the
one hundred others is indefinite, and I argue that contractualism should prior-
itize definite over indefinite standpoints. In other words, my argument seems
to require potentially sacrificing one hundred lives to spare a single individual
a one-sixth risk of death.>* And this seems extremely implausible.

Notably, this objection does not defend the equal treatment principle or
undercut the argument against it. It just shows contractualism to sometimes
yield putatively implausible conclusions. However, the equal treatment prin-
ciple does not prevent this kind of implausible conclusion. In fact, the equal
treatment principle does not apply because the expected statistical loss is not
equal. As such, this objection does not undermine this argument against the
equal treatment principle. Instead, this objection represents a problem inherent
to contractualism’s anti-aggregative commitments rather than a specific issue
with how it handles expected statistical losses. However, this is a more general
problem for contractualism and is not new.*! There are responses in the con-
tractualist literature, ranging from Scanlon’s tiebreaking argument to weighted
lotteries.*” Since this is beyond the scope of this article, I do not address this
substantial body of literature here.

As such, the argument presented here is not shown wrong by this objection,
as this implausible conclusion is a consequence of the structure of contractual-
ism, and similar implausible conclusions can be constructed without reference
to risk, uncertainty, or expected statistical loss.*> Consequently, my argument
against the principle of equal treatment may in fact also work as an argument

30 This phrasing sets aside the fact that I am looking at this in terms of ex post contractualism,
which requires viewing this as one death versus one hundred deaths rather than as a one-
sixth chance of one death versus one hundred deaths. But the objection is sharper and
stronger when considering it in ex ante terms.

31 For an overview and critical discussion of contractualism’s difficulties with aggregation,
see Fried, Facing Up to Scarcity.

32 Scanlon, What We Owe to Each Other; and Saunders, “A Defence of Weighted Lotteries in
Life Saving Cases.”

33 See, for example, discussions over whether contractualists should save a single person
or some larger number of people from death: inter alia, Taurek, “Should the Numbers
Count?”; Otsuka, “Scanlon and the Claims of the Many Versus the One”; Fried, Facing
Up to Scarcity; and Munoz, “Each Counts for One.”
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against contractualism itself, if opposition to this conclusion is sufficiently
strong. The fact that contractualism cannot endorse the equal treatment prin-
ciple and will at least sometimes license sacrificing one hundred lives to avoid
a one-sixth chance of death for a single individual may be recast as an objection
to contractualism itself.>* Thus, this implausibility objection does not actually
challenge the argument against the equal treatment principle, although it may
change its strategic use.

Finally, my argument is premised on a strict interpretation of contractual-
ism’s relational foundation, which holds that justification is owed to actual indi-
viduals even if the process of justification itself is idealized and hypothetical.
This view, however, is not the only possible understanding, as there is ongoing
debate in contractualism over exactly how idealized the process of justification
should be. A contrasting, more strongly idealized view holds that the process of
justification can be detached from actual persons. On this view, what matters
for contractualist moral deliberation are the reasons associated with a stand-
point itself, not whether that standpoint is currently occupied.

Against this highly idealized position, my argument defends the stricter,
actualist interpretation. While contractualism is about justifiability rather than
actual justification, I contend that what matters is justifiability to actual individ-
uals rather than justifiability in a purely hypothetical sense.** As such, we need
not justify ourselves to people who we know do not and will not exist. To see
this, consider a case where there is equal expected loss between a standpoint
we know is certainly occupied and one we know is certainly empty. It would be
wrong to treat them equally on the grounds that contractualism is concerned
with justifiability rather than justification. Even though the concern is justifi-
ability, it is justifiability to actual people that matters. To deny this would be to
reject the fundamentally relational basis of the theory.

Furthermore, contractualism’s oft discussed impersonalist restriction gives
another reason to doubt the idea that contractualism is concerned with justifi-
ability to merely hypothetical people. The impersonalist restriction holds that

“impersonal values are not themselves grounds for reasonable rejection,” and as

such, only personal reasons may be employed for contractualist justification.>®

34 It may alternatively be read as an objection specifically to the various features of con-
tractualism that permit this rather than to contractualism as a whole. Some have already
advocated for removing or revising the individualist restriction on similar grounds (e.g.,
Parfit, On What Matters), but the argument here could also be used to argue for revising
the relational character of contractualism.

35 Although for an argument that contractualism should focus on actual justification, not
justifiability, see Kim, “On the Need for Real Dialogue.”

36 Scanlon, What We Owe to Each Other, 222.
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However, the only kind of reasons that merely hypothetical and nonexistent
individuals could have for reasonable rejection are impersonal reasons. They
cannot be personal reasons because they are not the reasons of any (actual)
individual. As such, if they are reasons at all, they must be impersonal reasons
and are thus inadmissible in a contractualist framework. So the basic commit-
ments of the theory speak against the idea that contractualism should consider
merely hypothetical individuals. Nonexistent people cannot provide reasons
of the right type.*’

The fourth and final objection I consider draws on recent discussions of
the distinction between act contractualism and the more traditional principle
contractualism, or rule contractualism.>® In this framework, principle contrac-
tualism holds that an act is wrong if it violates a principle that no one could
reasonably reject for the general regulation of behavior, whereas act contractu-
alism assesses the wrongness of an act based on its own rejectability, indepen-
dent of general principles.*® The objection holds that the argument presented
earlier may apply to the act-based version of the theory but not to the two-stage,
rule-based contractualism initially put forward by Scanlon. In the context of
the Gun versus Box cases introduced earlier, under the standard rule-based
version of contractualism, we would assess not the single choice between Gun
and Box but rather competing general principles or rules for governing such sit-
uations. For example, we might choose between a principle of equal treatment,
which would mandate indifference (e.g., perhaps by flipping a coin in every
Gun versus Box decision), and a principle of definite priority, which would
require prioritizing the definite standpoint (i.e., always destroying the box).

From this perspective, if we imagine many worlds with Gun versus Box
scenarios, a principle of equal treatment would result, ex post, in an identical
number of bad outcomes as a principle of definite priority. If the number of
deathsis the same in the long run, the objection goes, then neither rule is more
reasonably rejectable than the other on these grounds. If this is correct, then

37 Further, under most views of reasons, nonexistent people cannot provide any reasons at
all. See Martin, “Navigating Nonidentity,” 97, especially n. 27.

38 As far as I am aware, Sheinman is the first to systematically put forward this distinction,
arguing that principle contractualism is vulnerable to a charge of “principle worship” that
is analogous to the “rule worship” objection in consequentialism (“Act and Principle Con-
tractualism”). The possibility and nature of act contractualism has been the subject of
recent discussion. For a defense of the possibility of act contractualism, for example, see
Bourguignon, “On the Possibility of Act Contractualism.” And for further discussion, see
Salein, “Leaving Principle Contractualism Behind?” I return to Sheinman’s discussion
shortly.

39 Sheinman, “Act and Principle Contractualism”; and Bourguignon, “On the Possibility of
Act Contractualism.”



Equal Treatment for Equal Statistical Loss 1187

the equal treatment principle appears to be a natural consequence of rule-based
contractualism in this context. As such, the earlier argument for rejecting the
equal treatment principle is applicable only to act contractualism but not to
rule contractualism.* This is a serious objection, as it threatens to undercut
the applicability of this argument to the canonical and most widely discussed
formulation of contractualism. However, I believe that the main argument put
forward in section 2 works in both a rule-based and act-based understanding
of contractualism.

To see why, consider the choice between the two competing principles,
equal treatment and definite priority, across two levels of justification: the jus-
tifiability of the act relative to the principle (justifiableyy, ;) and the justifiability
of the act itself (justifiable,..). Even granting the premise of the objection—
namely, that since both the equal treatment and definite priority principles pro-
duce the same number of deaths, they are both equally justifiabley,; ;—there
still is a significant difference in overall justifiability between equal treatment
and definite priority. The difference is visible when we examine the justifiabil-
ity of the acts licensed by each rule: the definite priority principle is unique
because in Gun versus Box, it always licenses actions that are both justifiable,,
and justifiable,¢,. Even in a tragic scenario where the box is full, the choice is
still justifiable (both in act and rule terms) because it is a choice between two
equally strong complaints. The principle of equal treatment, however, does not
share this feature. Even granting that equal treatment may be justifiableyy, 5, in
approximately one-sixth of cases, it licenses an action that is unjustifiable ,c,—
namely, shooting the gun when the box is empty. I suggest that this asymmetry
creates a clear reason to prefer the definite priority principle. A principle whose
licensed actions are always justifiable at both the act level and the rule level is
superior to a principle that, while licensing actions that are justifiable at the rule
level, sometimes demands that agents perform actions that are unjustifiable
at the act level. Put another way, to choose the equal treatment principle over
the definite priority principle is to at least sometimes create a needless conflict
between what the rule permits and what is justifiable to the actual person in
front of us. As such, the definite priority principle dominates the equal treat-
ment principle, given our uncertainty, as it avoids the risk of acting unjustifi-
ably.*! In other words, the definite priority principle is sometimes better than

40 My thanks to a helpful anonymous reviewer for suggesting this objection and discussion.

41 Here, ‘dominance’ refers to a principle of choice where one option is considered superior
if it is better in at least one possible state of affairs and not worse in any other. For a clas-
sic discussion, see Luce and Raiffa, Games and Decisions. For a contemporary accessible
overview of the dominance principle, see Peterson, An Introduction to Decision Theory.
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the equal treatment principle (when the box is empty) and never worse than
the equal treatment principle (when the box s full).

That justifiableyy, ; and justifiable . can come apart and that sometimes a
justifiable rule can license an unjustifiable action lead to the problem of “princi-
ple worship” for rule-based versions of contractualism.** While Hanoch Shein-
man develops this “principle worship” objection on the basis that principle
contractualism sometimes implausibly “forego[es] unrejectability in the actual
world for the sake of [ principle] conformity,” this objection is also relevant to
the relational aspect of contractualism that is central to my own argument.*?
The reason we care about finding unrejectable principles is because we value
standing in a relationship of mutual recognition with other individuals. Given
this, a contractualist rule or principle is only as good as the justifiability of the
actions it prescribes. If a rule directs me to act in a way that is not justifiable to
the person before me, the fact that the rule produces justifiable outcomes on
average or in the abstract does not negate the justificatory failure with respect
to that individual.

This points to a more fundamental feature of any plausible version of con-
tractualism: the normative status of contractualist principles is contingent on
the standpoints they affect actually being occupied. As such, the distinction
between definite standpoints (which we know are occupied) and indefinite
standpoints (which may be empty) remains relevant even when formulating
and applying general principles, as in the standard version of the theory. As the
earlier Gun versus Box choice demonstrates, the complaint from the definite
standpoint in Gun has a different justificatory status than the complaint from
the indefinite standpoint in Box. Any proposed rule (e.g,, the equal treatment
principle) must itself be justifiable to all. A rule that ignores the difference
between definite and indefinite standpoints is reasonably rejectable by those in
definite standpoints, as it requires them to bear risks for the sake of standpoints
that may not be occupied. As such, any justifiable rule must take account of
the distinction between definite and indefinite standpoints, making this dis-
tinction relevant even within the two-stage, rule-based version of the theory.

42 Thisis analogous to a well-known problem for rule utilitarianism. See Smart and Williams,
Utilitarianism. For a clear recent discussion of this objection to rule-based ethical theories,
see also Copp, “The Rule Worship and Idealization Objections Revisited and Resisted.”
I leave further discussion of this aside for now, as I aim not to weigh in on the emerging
debate of act versus rule versions of contractualism but only to suggest that we have reason
to think that the problem raised here for the equal treatment principle also applies to rule-
based versions of contractualism.

43 Sheinman, “Act and Principle Contractualism,” 302.
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Finally, even if one were not convinced that this argument applies to the
standard rule-based form of contractualism, this objection, at worst, limits the
scope of my conclusion. Showing that ex post act contractualism cannot accept
the equal treatment principle is itself still significant, even if it does not also
hold for the standard rule-based version. It still clarifies the commitments of
a major branch of contractualist thought and reveals a tension between the
theory’s relational foundations and an intuitively plausible principle of fairness.
This contribution remains valuable even if it does not extend to the classic
rule-based formulations of the theory and is relevant for comparing the overall
plausibility of act versus rule formulations of the theory more generally.

4. WHY REJECTING EQUAL TREATMENT MATTERS:
IDENTIFIED VICTIMS AND EX POST DISCOUNTING

I argue that contractualists should not endorse the equal treatment principle.
Instead, in competitive cases with equal harms, contractualism must prioritize
definite standpoints over indefinite standpoints. This has significant implica-
tions for other areas of contractualist theory, particularly as it relates to how
contractualism addresses the identified victim bias. Further, it may provide a
new and plausible basis for ex post forms of discounting.

As noted, this argument is also relevant to the debate over the normative
status of the identified victim bias and questions over prioritizing identified
versus statistical lives.** The debate over identified versus statistical lives centers
on whether we should give priority to saving identified lives over statistical lives.
To borrow a well-known example, consider whether we should rescue a single
trapped miner or spend the same amount to implement safety measures that
would save some number of unidentified future miners.** The first is an iden-
tified life, whereas the latter are statistical lives. People generally demonstrate
a durable “bias” in favor of identified lives, and this bias sometimes appears in
the context of ethics and public policy, e.g., in the form of “the rule of rescue*¢

44 For an excellent book covering various interdisciplinary aspects of the identified victim
bias, see Cohen et al., Identified Versus Statistical Lives.

45 For discussion of the ethical aspects of this case, see Cohen et al., “Statistical Versus Identi-
fied Persons.” For a recent grounding of the identified victim bias in the notion of decreas-
ing marginal moral value of survival chances, see also Steffansson, “Identified Person ‘Bias’
as Decreasing Marginal Value of Chances.”

46 Here, I do notintend ‘bias’ to be used pejoratively. Identified victim effect’ is sometimes
used to avoid the negative connotations of the term ‘bias’, but I use ‘bias’ as it is still the
most common way to refer to the phenomenon at hand. Regarding the identified victim
bias, see Jenni and Loewenstein, “Explaining the Identifiable Victim Effect.” For critical
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While many argue that the identified victim bias is morally suspect, the
contractualist rejection of the equal treatment principle provides a limited jus-
tification for prioritizing identified lives.*” The distinction between identified
and statistical lives often tracks a more fundamental distinction: the certainty
we have about whether a given standpoint is or will be filled. When we face
an identified victim, we know with certainty that there is an actual individual
whose reasons we must consider. With statistical lives, however, we face uncer-
tainty not just about outcomes but about the very existence of individuals who
could provide personal reasons. This concern maps directly onto the distinc-
tion between Gun and Box. Just as the victim in Gun is a definite standpoint
representing an actual individual, identified victims are represented by definite
standpoints. Conversely, just as the person in the opaque box in Box may or
may not exist to support reasons of the right type, statistical lives represent
indefinite standpoints—we do not know if there actually are or will be indi-
viduals capable of grounding reasons.*®

This in turn provides a novel grounding for the identified victim bias. Rather
than arguing that identifiability itself has moral significance, my argument
here suggests that what matters is our certainty about the standpoints used to
ground reasons for rejection. Identifiability serves as a proxy for this more fun-
damental moral consideration—namely, our certainty that there is an actual
individual whose reasons we must consider.** When discussed this way, we
can offer a similar argument to the previous section: prioritizing identified
lives helps us to avoid the risk of unjustifiably sacrificing an actual person for
an empty standpoint.

This reframing has important implications. First, it suggests the preference
for identified lives is not necessarily irrational—at least, not for committed

discussion of the rule of rescue, see Brock and Wikler, “Ethical Challenges in Long-Term
Funding for HIV/AIDS.”

47 E.g., Hope, “Rationing and Life-Saving Treatments.”

48 'This aspect is often overlooked in discussion of the identified victim bias, as statistical
outcomes are typically stipulated in advance. For extended criticism of this aspect of the
literature and the way it may distort our ethical reasoning, see Fried, Facing Up to Scarcity.

49 Inaprevious paper, I attempt to give an ex ante contractualist argument for the identified
victim bias (“An Uncertainty Argument for the Identified Victim Bias”). For criticism of
my argument, see Gilbertson, “Indifference, Indeterminacy, and the Uncertainty Argu-
ment for Saving Identified Lives.” The justification presented in this article is not exactly
comparable to the one I offered previously, as the current article focuses on an ex post
version of contractualism. However, the justification for the bias is not vulnerable to the
same objection that Gilbertson raises, as Gilbertson’s criticism focuses on the use of the
principle of indifference and the challenges it introduces to ex ante contractualism. This
current ex post justification does not turn on the principle of indifference in the same way.
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contractualists—as it reflects a meaningful moral distinction about the cer-
tainty of standpoints (and thus, reasons for rejection). Second, it provides guid-
ance about when this preference is justifiable: specifically, it is justifiable when

identification tracks (the probability of) existence rather than mere salience.
This aspect is sometimes obscured in discussions of the ethical aspects of the

identified victim’s bias, because the loss of statistical lives is usually stipulated to

occur with certainty, thus guaranteeing that the standpoint is or will be filled. In

other words, the framing of these cases often obscures the underlying features

that make the divide between identified and statistical lives morally relevant
in a contractualist framework.*°

This more nuanced understanding helps explain both the intuitive appeal
(for those who have such an intuition) and the limits of the identified victim
bias. It suggests we should in fact give special weight to identified lives but
only insofar as identification helps us track the existence of actual individuals.
Contractualism holds that what ultimately matters is actuality—the existence
of real individuals whose complaints we must take account of—rather than
identifiability per se. This provides a principled basis for when and why we
should prioritize identified over statistical lives.

Beyond implications for the identified victim bias, and perhaps more sig-
nificantly for contractualism, this argument may provide a basis for an account
of ex post discounting.>* The argument here focuses on cases where expected
losses are equal, as these are the types of cases that the equal treatment prin-
ciple seeks to address. However, additional questions arise in cases where the
burdens differ significantly between definite and indefinite standpoints (e.g.,
weighing a small burden for a definite standpoint versus a large burden for an
indefinite one). Resolving these cases may require developing a form of ex post
discounting based on standpoint uncertainty. Such discounting could oper-
ate on the likelihood of the standpoint being filled. For example, in Box, this
means discounting the complaint of death by one-sixth, whereas in Gun, there
would be no discounting, as we know that the potential victim of Gun exists,
and we know with certainty that the victim-of-gun standpoint is occupied. So
we would compare death for the victim in Gun against one-sixth chance of
death for the person in the opaque box. This is not a matter of discounting the
strength of the complaint itself as is the case in a traditional ex ante approach; it
instead pertains to the likelihood of justification being possible. There are chal-
lenging questions about this approach, particularly regarding how theoretically

5o Again, for discussion regarding this stipulation of statistical outcomes, see Fried, Facing
Up to Scarcity.

51 For discussion of an alternative approach to ex post discounting, see Steuwer, “Contrac-
tualism, Complaints, and Risk.”
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justified such a move may be. However, here I simply aim to highlight this
possibility, as developing a full account of discounting based on standpoints
rather than complaints requires a more extensive treatment than I am able to
provide here.

This form of discounting could be a plausible way of developing ex post
contractualism and, importantly, could also be employed with ex ante con-
tractualism. While ex post discounting makes the strength of the complaint
conditional on the likelihood of the relevant standpoint being filled, ex ante
discounting would discount both the complaint and the standpoint. In other
words, all ex ante probabilities would need to be conditional on the proba-
bility of the relevant standpoint being filled. However, this requires a fairly
complicated redevelopment of contractualism, and meaningful discussion of
this possibility is far beyond the scope of this article. In short, the distinction
between definite and indefinite standpoints developed in this article may be
able to support the development of a plausible form of discounting for ex post
contractualism, based on how certain we are that a given standpoint is occu-
pied.*? This is an important avenue for future research for the development of
contractualist approaches to risk and uncertainty.

5. CONCLUSION

I have argued that contractualism cannot comply with the principle of equal
treatment for equal statistical loss. The basic problem with the principle of
equal treatment is that contractualism is a relational moral theory and, as such,
is concerned primarily with justifiability to actual individuals rather than with
outcomes themselves. In other words, what matters is not just expected statis-
tical loss but whether the reasons for rejecting a given principle or action are
grounded in actual moral relationships. This focus on justifiability to actual
others requires contractualism to recognize a distinction between definite
and indefinite standpoints. When we know a standpoint is occupied—when
we are certain that at least one actual individual is affected—contractualism
requires us to take that standpoint’s reasons into account. I have called these
standpoints definite standpoints. In contrast, indefinite standpoints involve
uncertainty and represent instances when we are unsure if there is anyone to
whom the standpoint corresponds (as in the person in the opaque box in the
Box case). This matters because if no one actually occupies the standpoint, then
there is no individual to whom justification is owed, and any reasons arising
52 However, it is unlikely to be applicable in many (perhaps even most) cases, as it is likely

rather rare that we have explicit probabilities for standpoints being full, at least outside of
philosophy thought experiments.
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from such a standpoint cannot be considered in contractualist deliberation. If
we were to act on the reasons of an empty standpoint to the detriment of an
actual person, we would be acting in an unjustifiable manner. To hold other-
wise would require that contractualism either recognizes reasons that have to
do with something other than the moral relationship or holds that we have a
moral relationship with standpoints themselves.>

This distinction means that in some cases, we can have equal expected sta-
tistical losses that are not morally equal because the probability in one pertains
to a certainly existing person facing a probabilistic harm, and the probability in
the other pertains to the probability of whether there is a person who stands
to be harmed at all. Although these two kinds of cases may be probabilistically
equal and may entail equal expectations of statistical loss, they are not morally
equal. This is because prioritizing the second risks acting unjustifiably in a way
that prioritizing the first never does. If the indefinite standpoint turns out to
be unoccupied, it cannot provide reasons of the kind demanded by contrac-
tualism. As such, acting on the basis of such reasons against the interests of an
actual person is unjustifiable. Given that contractualism requires acting justifi-
ably, it also requires choosing actions that are certainly justifiable over actions
that are possibly or riskily justifiable. As a result, I have argued that we should
prioritize definite over indefinite standpoints in competitive cases with equal
expected burdens or benefits. Thus, to avoid acting unjustifiably, contractualist
must at least sometimes prioritize definite over indefinite standpoints, which
means that in at least some cases, contractualists must reject the equal treat-
ment principle.

This argument has broader implications beyond the need to reject or revise
the equal treatment principle. First, it provides a new, ex post contractualist
justification for the identified victim bias. The preference for identified over
statistical lives is frequently dismissed as irrational or otherwise without ethical
justification, but the distinction between definite and indefinite standpoints
and the contractualist requirement to treat them differently may provide a
moral justification for the bias. It is not identifiability per se that matters but
rather that identified lives involve reasons that we are certain we must con-
sider. Second, this argument lays groundwork for a possible form of ex post
discounting. If the normative status of a standpoint depends on whether it
is occupied, then one way to approach certain cases of risk and uncertainty
is to discount the reasons of indefinite standpoints relative to definite stand-
points. This approach to discounting could apply to both ex post and ex ante
versions of contractualism. Further work is needed to explore how exactly

53 Gibb, “Relational Contractualism and Future Persons.”



1194 ZAMESKA

such a discounting approach might be developed. Finally, while this article
has focused exclusively on ex post contractualism, a full exploration of how the
definite/indefinite standpoint distinction operates within an ex ante framework
remains an important direction for future research.

Ultimately, what this argument shows is that equal expected statistical
losses are not always morally equal. When we determine what is justifiable,
we must look beyond expected statistical losses and consider the underlying
moral relationships and how they influence the justifiability of inflicting such
expected statistical losses. If contractualism aims to remain a theory that takes
the moral relationship between individuals seriously, then in competitive cases,
it must prioritize the interests of definite standpoints over indefinite stand-
points, and thus, it must reject the equal treatment principle.>*
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