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CLARIFYING PARENS PATRIAE

James G. Dwyer

EGAL SYSTEMS treat a third of the human population as nonautonomous,
incompetent to govern their own lives. This includes persons of any age
with incapacitating mental conditions (intellectual disability, mental ill-
ness, dementia, etc.) and minors. Recent decades have seen challenges to the
categorization by lawmakers of individuals as such, with theorists urging greater
respect for the views of adults with lesser cognitive capacity, of adolescents, and
even of young children.! Without articulating and defending here a position on
the complex matters of where the law should draw lines between those entitled
to make life-determining decisions for themselves (with or without support)
and those who need some entity to make certain decisions on their behalf (with
their input as appropriate) and of how the law should treat transitions from one
to the other, this article aims to clarify the role of the state in the lives of persons
in the latter category.” Certainly, this category includes newborns and prelingual
infants, and arguably, it also includes older children in connection with rela-
tively complex and momentous choices such as medical treatment and type of
schooling. It also includes a significant percentage of adults, such as those with
advanced dementia and those unable to make or communicate choices because
of severe disability, mental illness, or brain injury.?

1 See Archard and Uniacke, “The Child’s Right to a Voice”; and Arstein-Kerslake, Restoring
Voice to People with Cognitive Disabilities. The United Nations Convention on the Rights of
the Child (UNCRC) urges greater voice and freedom for children. See art. 12 (“State parties
shall assure to a child who is capable of forming his or her own views the right to express
those views freely and for the views of the child to be given due weight in accordance
with the age and maturity of the child”) and art. 14 (on freedom of thought, conscience,
and religion). However, the Convention also ascribes to parents, extended family, and
communities “rights” to direct and guide children’s exercise of any rights they have (art. 5),
which this article will show to be problematic. For a child-centered critique of the UNCRC,
see Dwyer, “Inter-Country Adoption and the Special Rights Fallacy”

2 See Howard, “Deciding for the Incompetent” (analyzing more and less respectful ways of
deciding on behalf of persons with some agential capacity that is nevertheless insufficient
to be characterized as autonomous).

3 Peter Vallentyne writes: “An individual is psychologically autonomous just in case
(roughly) she has a sufficiently good capacity for rational reflection and revision of her
beliefs, desires, and intentions” (“Libertarian Perspectives on Paternalism,” 182).
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Anglo-American legal systems have long placed together these groups of
nonautonomous persons and adopted a similarly solicitous disposition toward
all of them, authorizing state actors to exert protective control and supervi-
sion over aspects of their lives that for autonomous persons would generally
be outside the state’s proper authority—that is, would be, by right, matters
of self-determination.* These legal systems have done so under the banner of
parens patriae, a term meaning parent of the country and connoting an inher-
ent authority and duty of government to exercise protective care and control
as to persons unable to guard or promote their own welfare. Yet the precise
nature of the state’s role qua parens patriae is obscure. This article aims to clarify
how we should understand it when it is appropriately deployed—in particular,
whether and how parens patriae differs from the more familiar “police power”
role that states fulfill when they act as the agent for society as a whole, promot-
ing public goods and resolving conflicts between rights. (The word ‘police’ in
this standard characterization is misleading; ‘police power’ connotes not just
law enforcement but any state action in service to society, including, for exam-
ple, building highways.)

Which model of decision-making state actors adopt for parens patriae inter-
vention has important real-world consequences for persons deemed nonautono-
mous. Thisarticle focuses on the specific question whether the best model allows
interests of other individuals or of society to influence outcomes or whether
instead, it requires an exclusive focus on the welfare of the nonautonomous
persons. It aims to answer this first by undertaking conceptual analysis aimed
at identifying discrete and coherent conceptions of the parens patriae role and
then by offering normative reasons for choosing one among those conceptions.

Philosophers and legal scholars have paid little direct attention to this ques-
tion. They have addressed it only in an indirect and narrow way by theorizing
about parental entitlement to possess legal power over children’s lives, without
acknowledging and defending the implicit view of the state’s role in children’s
lives that their theory entails—namely, that the state appropriately exerts power
over certain aspects of children’s lives in order to serve interests of other persons
(parents).’ This article shifts focus to the state and its position in the lives of

4 SeeE. (Mrs.)v. Eve (Re Eve) [1986] 2 scr 388 (Canada), § 72: “In early England, the parens
patriae jurisdiction was confined to mental incompetents, but its rationale is obviously
applicable to children and, following the transfer of that jurisdiction to the Lord Chan-
cellor in the seventeenth century, he extended it to children under wardship.”

5 Philosophers generally agree that defense of parents’ rights must rest on parental interests.
Common arguments among nonphilosophers that parents have a moral right to control
children’s lives because that is good for children rest on lack of understanding of the nature
of rights and failure to distinguish entitlement from authority. Rights are entitlements
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children and other nonautonomous persons. And so, in part, it casts the par-
ents’ rights debate in a new light that should yield fresh insights. Rather than
beginning with parents’ perspectives and desires, and rather than rehearsing and
critiquing the philosophical literature on parents’ rights, this article focuses on
and develops a theory of the state’s relationship to children.® At the same time, it
broadens the scope of theorizing about the state’s treatment of nonautonomous
persons to encompass also any adults in that category. This should foster more
principled reasoning than one finds in writings limited to child rearing. From
this higher vantage, the article aims to clarify parens patriae’s practical scope,
how it ought to be conceptualized, and what aims it may properly serve.
Section 1 presents a taxonomy of relevant state actors and the types of
decisions they make that impact nonautonomous persons. Section 2 briefly
recounts the history of parens patriae in the Anglo-American legal tradition.
Section 3 describes the diversity of conceptions of the parens patriae role that
judges and legal scholars have deployed in the modern era. The next two sec-
tions form the core of the analysis. Section 4 assesses which conceptions of
the parens patriae role are coherent and differentiates it from the state’s more
familiar police power role. Section § illustrates how choice among coherent
conceptions on normative grounds depends on which moral outlook one
believes underlies existing constraints on state exertion of power over the pri-
vate lives of autonomous individuals. It ultimately recommends a conception
in which the state qua parens patriae acts as fiduciary for nonautonomous indi-
viduals, obligated to serve only those individuals and to effectuate their rights
(choice-protecting or interest-protecting as appropriate), as most consistent
with the prevailing, deontological view of why the state respects individual
rights. Not everything the state does that impacts nonautonomous persons is
done qua parens patriae. But when the state does act in that role—that is, when
it takes over decisions in an individual’s life that for autonomous persons are a

correlative to duties owed to right holders, and duties are owed to persons whose interests

are the moral foundation for their existence. See Sreenivasan, “Duties and Their Direction,”
484; and Kramer, “Refining the Interest Theory of Rights,” 32. An argument that begins

with children’s interests should therefore end with children’s rights, not with rights of
anyone else. Children might have a right that their parents possess substantial authority

in their lives, but that is different from saying parents are entitled to possess such authority,
such that the state owes a duty to the parents to confer that authority. Similarly, we say
incompetent adults have a right that their guardians (as opposed to, for example, the state’s

department of social services) possess authority over certain aspects of their lives, but no

guardian has a right to possess such authority. Likewise, criminal defendants have a right

that their attorneys possess substantial authority in legal proceedings, but the attorneys

have no entitlement to such authority.

6  Forreviewand critique of parents’ rights arguments, see Dwyer, “Deflating Parents’ Rights.”
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matter of self-determining right (e.g., to undergo a medical procedure) —the
state is, just like a guardian or other private fiduciary, constrained by the fidu-
ciary duty of loyalty to serve only the welfare of that individual.

Finally, section 6 explores implications of adopting this fiduciary conception
of parens patriae. Doing so is consistent with the law’s current treatment of adults
who lack legal competence, but it calls into question prevailing intuitions today
about parents’ normative position in decision-making about children’s lives
and the many legal rules that rest on those intuitions, and it poses a new kind of
challenge to theorists who endeavor to defend parents’ rights. There might be
morally sound reasons for treating different groups of nonautonomous persons
differently in the respect this article addresses—that is, as to whose interests
count in state decision-making about certain aspects of their lives. However,
this article’s analysis generates conclusions as to the state’s response to lack of
autonomy in general, so it places on anyone who insists on different treatment of
some group (e.g, children) the burden of presenting such reasons and of showing
in a principled way why the general conclusions should not apply to that group.”

1. THE WHO AND WHAT OF PARENS PATRIAE

The state acts through many entities—executive officers, administrative agen-
cies, legislatures, courts, and so on. Decisions by any of those entities can impact
nonautonomous persons. Some decisions do not target nonautonomous per-
sons specifically but rather concern the population generally—for example,
decisions to improve highways or to prohibit theft. As to those state actions,
nonautonomous persons stand in the same relation to the state as autonomous
persons, and such actions are regarded as ordinary aspects of police power
governance of a society, not part of the state’s parens patriae authority. Other
state decisions, though, do target persons deemed nonautonomous, aiming to
disable, protect, or benefit them in light of their lesser capacities or greater vul-
nerability, in some way that the state ordinarily does not do with autonomous
persons—for example, ordering that they receive certain medical treatment
or education. State officials frequently invoke the state’s parens patriae role as
the basis for their authority to make this latter sort of decision for children or
incompetent adults.

Some targeted decisions or acts establish uniform rules and prescribe the
same treatment for large numbers of nonautonomous persons. These could be

7 See Munby 1j in Re sa (Vulnerable Adult with Capacity: Marriage) [2005] EWHC 2942
(Fam) (Munby]) § 37: “Itis now clear ... that the court exercises what is.. . a jurisdiction
in relation to incompetent adults which is for all practical purposes indistinguishable from
its well-established parens patriae or wardship jurisdictions in relation to children.”
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executive orders, legislation, or administrative regulations. Examples include
a health department directive that all residents of Alzheimer’s units in care
facilities receive periodic medical exams and legislation prescribing which
subjects children should learn in schools. Other state decisions are specific to
individuals—for example, a court order of surgery for a mentally disabled adult
or a child protection agency’s decision to remove a child from the custody of
neglectful parents. Legislative prescriptions do not inherently differ in con-
tent from individualized decisions, however; the state can make the same kind
of decision by either means. For example, states place infants into legal par-
ent-child relationships both by legislation (e.g., via presumptions of maternity
based on giving birth and presumptions of paternity based on being married
to the mother) and by individualized court decisions (e.g,, via adoptions and
challenges to the marital presumption of paternity). Allocation of decisions
to different types of state actors instead typically reflects efficiency judgments,
depending on how common and easily established are the determinative facts.

Both state decisions that address a class of persons and those focused on a
particular individual can either directly dictate some aspect of nonautonomous
persons’ lives, as in the examples above, or delegate direct decision-making to
a private entity. As to the latter, legal systems have statutes conferring broad
presumptive powers on guardians and conservators for incompetent adults
and on parents of minor children.® But in addition, courts sometimes tailor
the powers of such caretakers to individual circumstances (e.g., authorizing a
conservator to sell the ward’s major assets or dividing authority over a child’s
education in a particular way between divorced parents).’

Finally, state decisions and actions that target nonautonomous persons can
pertain to a vast range of substantive matters: formation and dissolution of
legal relationships; choices as to residential location, medical care, education,
and finances; avoidance of disturbing speech or conduct by custodians; and
so on. Importantly, all possible decision contexts have analogues in the lives of
autonomous persons—that is, situations in which autonomous persons make
similar decisions for themselves. This is more readily apparent with some prac-
tical matters. For example, my making decisions about my own health care is
a clear analogue to the state’s actions of mandating some forms of health care

8 See, e.g., Protection of Personal and Property Rights Act 1988 (New Zealand) (prPra),
§ 18(2) (welfare guardian for incompetent adult); Uniform Probate Code (U.S.) § 72-5-
427 (upc) (conservatorship); and Arizona Revised Statutes § 1-601 (declaring broadly the
“liberty of parents to direct the upbringing, education, health care and mental health of
their children”).

9  See, e.g., Massachusetts Gen. Laws, UPC § 72-5-425 (tailoring of conservator powers); and
Florida Statutes § 61.13 (court discretion regarding legal custody).
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for all children, such as immunizations and medical treatment in the event
of injury. Less familiar perhaps are analogues to the state’s creation of legal
caretaking relationships for nonautonomous persons (i.e., guardian-ward and
parent-child) and delegation of decision-making power to the caretakers. But
autonomous adults do make similar decisions. They can choose for themselves

who will serve as their guardian or make medical decisions for them in the
event of their incapacity (in an advance directive or health care proxy).'® They
can select someone to manage their finances should they lose competence or
even while they remain competent (e.g., while they travel, undergo major sur-
gery, or devote their attention to other things) by creating a trust with someone

else as trustee, nominating someone for conservatorship, or conferring a power
of attorney.'! The caretaker or agent whom one selects can, like a parent, be

someone with whom one shares a close family relationship and daily life, such

as a spouse, sibling, or adult offspring. Indeed, it can be one’s parent.

The point of establishing that state decisions specifically concerning nonau-
tonomous persons all have analogues in decisions autonomous persons make
for themselves is to motivate consideration below of whether the former, which
state actors typically characterize as carried out in their parens patriae capacity,
can and should be guided by principles underlying the law’s treatment of auton-
omous adults” decisions about their own lives in those same realms. Before
delving into that question, the next two sections provide historical background
and contemporary context.

2. ORIGINS

Scholarly writing on the state’s parens patriae authority over nonautonomous
persons is predominantly historical.'* The origins are somewhat unclear.'®

10 See, e.g., pPPRA (New Zealand), § 12(7); Patients Property Act (pra), Rev. Stat. Brit-
ish Columbia [1996] (ppa), Ch. 349, § 9; Massachusetts Gen. Laws, urc § 72-5-305(b)
(“Unless lack of qualification or other good cause dictates to the contrary, the court shall
appoint a guardian in accordance with the incapacitated person’s most recent nomination
in a durable power of attorney”); and Conn. Gen. Stat. § 19a-575a(a) (“Any person eigh-
teen years of age or older may execute a document that contains health care instructions,
the appointment of a health care representative, the designation of a conservator of the
person for future incapacity”).

11 See, e.g., PPA (British Columbia), Ch. 349, § 9; UPC § 72-5-410.

12 See, e.g., Seymour, “Parens Patriae and Wardship Powers”; Payton, “The Concept of the
Person in the Parens Patriae Jurisdiction over Previously Competent Persons”; and Custer,
“The Origins of the Doctrine of Parens Patriae.”

13 ReEve[1986] 2 scr 388 (Canada) § 32: “The origins of the Crown’s parens patriae jurisdic-
tion over the mentally incompetent ... is lost in the mists of antiquity.”
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The most plausible view seems to be that it originated in seventeenth-century

England with transfer of jurisdiction over “infants,” “lunatics,” and “imbeciles”
from the Court of Wards and Liveries (which was concerned principally to

protect the Crown’s interest in feudal tenancies when nonautonomous per-
sons inherited land) to the Chancery Court, “Keeper of the King’s Conscience”
(which was charged generally with effecting justice for the king’s subjects, with

greater flexibility and discretion than the common law courts).'* Though ini-
tially concerned principally with appointing guardians and preserving ward’s

property, the parens patriae function came to encompass also protective inter-
vention to stop abuse and neglect by custodians, whether parents or appointed

guardians.'® The concept of neglect expanded over time to include failure to

secure not just necessities of bare survival but also developmental goods such

as education and preventive health care.'® Still later, it extended to custody

disputes between parents.'”

14 Custer, “The Origins of the Doctrine of Parens Patriae,” 206; and Seymour, “Parens Patriae
and Wardship Powers,” 175-76. From at least the thirteenth century, the English monarch
assumed “wardship” of incompetent persons, but primarily or solely those who owned
property, in order to extract rents. Australian jurist Paul Brereton observes that “the feudal
wardship system was a rudimentary predecessor” to the altruistic parens patriae jurisdic-
tion (“The Origins and Evolution of the Parens Patriae Jurisdiction,” 4). Cf. In re Spence
(1847) 2 Ph 247 (England), Op. Lord Cottenham: “The cases in which this court interferes
on behalf of infants are not confined to those in which there is property.... This court
interferes for the protection of infants, qua infants, by virtue of the prerogative which
belongs to the Crown as parens patriae.”

15 Joseph, “Inherent Jurisdiction and Inherent Powers in New Zealand,” 227: “Over time,
wardship became procedurally and substantively connected with the parens patriae juris-
diction. It lost its connection with property and became purely protective in nature.”

16 ReEve [1986] 2 scr 388 §§ 35fF (identifying cases in Canada and England invoking parens
patriae to support court-ordered medical procedures) and § 74 (“It can be invoked in such
matters as custody, protection of property, health problems, religious upbringing and pro-
tection against harmful associations”); Re Jules [2008] Nswsc 1193 (New South Wales) 14
(“Ithasbeen said that no limit has ever been set to it and that it extends as far as is necessary
for the protection and education of children”); Re X (a Minor) [1975] 1 All ER 697, 703
(England) (“The court has power to protect the ward from any interference with his or her
welfare, direct or indirect”); and Thomas, “Limitations on Parens Patriae,” 57 (“Ever since
the mid-19th century, state legislatures have relied on the parens patriae doctrine in enacting
compulsory-education laws”).

17 Hendersonv. Henderson, 91 A.2d 747, 749-50 (N 1952) (“The power of the former Court of
Chancery, to which the Superior Court succeeded as parens patriae, is firmly established
in our jurisprudence. ... In dealing with the custody and control of infants the touchstone
of our jurisprudence is their welfare and happiness”); and Bishop, Commentaries on the
Law of Marriage and Divorce and Evidence in Matrimonial Suits, § 636.
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All branches of government in England and in countries that inherited its

legal system have participated in fulfilling the parens patriae role.'® Adoption

of the function originally was typically not by explicit authorization in gov-
ernment charters such as constitutions, nor with public deliberation. Rather,

courts, legislative bodies, and executive officers simply continued a familiar,

taken-for-granted state practice based upon a protective authority viewed as

inherent to enlightened government.'” Over the centuries, though, many juris-
dictions have codified the authority.*® Other legal traditions in the Western

18

19

20

See Graham, “Parens Patriae,” describing its application in Australia, Canada, and New
Zealand. See also Payton, “The Concept of the Person in the Parens Patriae Jurisdiction over
Previously Competent Persons,” 618 (the parens patriae function “was incorporated into the
equity jurisdiction of the newly independent American states with no recorded objection”);
InreDS,763 N.E.2d 251, 261 (Ill. 2001) (“Each branch of government has concurrent powers
and responsibilities that are in the nature of parens patriae”); and In re J.]. Z., 630 A.2d 186,
193 (DC 1993) (“The statute also places within the power of the executive branch, through
the Corporation Counsel, parens patriae responsibilities to the child”).

See Seymour, “Parens Patriae and Wardship Powers,” 162: “The first [Us] case to invoke
the parens patriae power in the public custody context was Ex parte Crouse, 4 Whart. 9 (pa
1839). The court cited no authority, and simply asked ‘may not the natural parents, when
unequal to the task of education, or unworthy of it, be superseded by the parens patriae,
or common guardian of the community?”” See also Re Eve [1986] 2 scr 388 (Canada),
§ 65 (“That jurisdiction is based on the inherent equitable power of the courts to act in
the best interests of the mentally incompetent person”); Late Corporation of Church of
Jesus Christ of Latter-Day Saints v. United States, 136 US 1, 5758 (1890) (“This prerogative
of parens patriae is inherent in the supreme power of every state, whether that power is
lodged in a royal person, or in the legislature ... for the prevention of injury to those who
cannot protect themselves. ... [ T]his beneficent function has not ceased to exist under the
change of government from a monarchy to a republic, but it now resides in the legislative
department, ready to be called into exercise whenever required for the purposes of justice
and right”); and Vidal v. Girard's Ex’rs, 43 US 127,144, 167-68, 195 (1844) (“From the time
of Augustine, the common law had been undergoing changes to suit the spirit of the age,
but the revealed law was a part of it all the time.... To this same great source we owe the
idea of a paternal power in the state—a parens patriae—not the king, nor the chancellor,
but a power existing somewhere to take care of the sick, the widow, and the orphan”).

See, e.g., the Mental Capacity Act (Mca) 2005 (UK) (“An act done, or decision made, under
this Act for or on behalf of a person who lacks capacity must be done, or made, in his best
interests”); Scottish Adults with Incapacity Act (2000); Chancery Act, Rev. Stat. 1951
(Prince Edward Island), c. 21, sec. 3; and Judicature Act 1908 (New Zealand), sec. 17. See
also Donnelly, “Inherent Jurisdiction and Inherent Powers of Irish Courts,” 134: “Section
47 of the Regulation of Commission in Lunacy Act, 1853 established a Court of Protection
entrusted with functions to manage the affairs of legally incapacitated adults. In Ireland,
the state’s wardship jurisdiction with respect to persons of unsound mind was granted a
separate statutory basis by virtue of the Lunacy Regulation (Ireland) Act, 1871 See also
Kindred, “God Bless the Child,” 526: “The parens patriae power has been recognized from
earliest times in the United States as well and now is largely governed by state statutes.”
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world assign a similar role to the state.*'

This background is just to establish long and widespread acceptance that
an enlightened society will assign to the state a function of protecting persons
unable to safeguard their own interests.*” Further, that in doing so the state
exercises a power or jurisdiction that is special, different in some way from state
action in contexts involving only autonomous persons, including in its scope,
insofar as it entails intervening in areas of their life ordinarily considered private
and not subject to state control.>* How exactly it is different in its nature and
operation, though, has never been a subject of close study. This article’s aim
is not to establish a prevailing understanding of the role among state actors
historically but rather to establish normatively what view they should adopt.

3. ALTERNATIVE MODERN CONCEPTIONS

Current conceptualization of the state’s parens patriae role as protector of

nonautonomous persons is, in Anglo-American jurisprudence, inconsistent

in material respects across instances of its application by various legal actors.**

In judicial decisions and legal scholarship, one finds two seemingly disparate
understandings of that role.

First, many ostensibly treat parens patriae as a special fiduciary role in which
the state serves as agent not for society as a whole, as it does in its police power
role.”® Rather, it serves as agent solely for nonautonomous individuals, as a
private fiduciary would.? A distinctive feature of fiduciary roles is a duty of

21 See Merkel-Holguin et al., National Systems of Child Protection (collected papers describing
child protection systems in Australia, Canada, England, France, Germany, Ireland, Israel,
the Netherlands, South Korea, and Switzerland); and Holland, The Law Relating to the
Child, Its Protection, Education, and Employment (describing child protective laws in Spain,
Germany, France, and Italy).

22 Late Corporation, 136 US at §8: “Take this away and we become a nation of savages.” See also
Legarre, “The Historical Background of the Police Power,” 764: “The doctrine of parens
patriae is present in some form and under some name in every reasonable legal system,
for no reasonable state would wish to violate the basic ethical imperative of looking after
children deserted by their parents.”

23 Payton, “The Concept of the Person in the Parens Patriae Jurisdiction over Previously
Competent Persons,” 641: “The parens patriae jurisdiction ... is fundamentally unlike other
powers of the state.”

24 See In re Gault, 387 US 1,16 (1967), saying of parens patriae that “its meaning is murky””

25 Gold and Miller, “Introduction,” 1: “There is even a storied tradition of thinking of the
authority of the state in fiduciary terms.”

26 A large literature has developed in recent years debating whether the fiduciary model of
agency in private law can sensibly be exported to government in its police power capac-
ity, serving society as a whole, given the great diversity and conflict of interests across
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loyalty, owed to the person for whom the agent is a fiduciary, entailing exclusive
devotion to that person’s welfare.?” The Supreme Court of Canada advanced
this fiduciary conception with unusual explicitness in its seminal Re Eve case
in 1986, rejecting “an application by a mother for permission to consent to the
sterilization of her mentally retarded daughter who also suffered from a con-
dition that makes it extremely difficult for her to communicate with others”:

The parens patriae jurisdiction is ... founded on necessity, namely the
need to act for the protection of those who cannot care for themselves....
The courts have frequently stated that it is to be exercised in the “best
interest” of the protected person, or again, for his or her “benefit” or
“welfare.” It must be exercised in accordance with its underlying princi-
ple. Simply put, the discretion is to do what is necessary for the protec-
tion of the person for whose benefit it is exercised. ... The discretion s to
be exercised for the benefit of that person, not for that of others. ... This
is particularly so in cases where a court might be tempted to act because
failure to do so would risk imposing an obviously heavy burden on some
other individual.... One may sympathize with [Eve’s mother].... But
the parens patriae jurisdiction cannot be used for her benefit. Its exercise
is confined to doing what is necessary for the benefit and protection of
persons under disability like Eve.... So we are left to consider whether

groups and individuals within a society. See Leib et al., “Mapping Public Fiduciary Rela-
tionships”; and Criddle et al., eds, Fiduciary Government. That problem does not arise

when the state acts solely as agent for an individual, as courts often do—for example, in

deciding whether to order a medical procedure for an incompetent adult. “In some cases

public officials undertake fiduciary duties, as where the state exercises custodial power
over children.... But exercising power of this sort relative to an ascertainable beneficiary
is very different form exercising power for the sake of the public” (Criddle et al., “Intro-
duction,” 17). Somewhat different is legislation as to some aspect of life for a large group

of nonautonomous persons, if there can be a conflict of interest among them (e.g., if two

or more co-reside or are in the same classroom). But there is also a private law analogue

to that situation, in trust law, where the fiduciary duty of loyalty cashes out in a duty of
impartiality across beneficiaries coupled with the universal proscription of self-dealing
or aiming to serve nonbeneficiaries. See the us Uniform Law Commission’s Uniform

Trust Code § 803. And much legislation concerning nonautonomous persons does not

present such intergroup conflicts (e.g., a patients’ bill of rights or teacher qualification

requirements for schools).

27 Gold and Miller, “Introduction,” s: “The duty of loyalty is one of the most prominent fea-
tures of fiduciary law.” See also Bogert et al., The Law of Trusts and Trustees, § 543: “Perhaps
the most fundamental duty of a trustee is the trustee’s duty of loyalty to the beneficiaries,
often stated as the duty to act solely in the interests of the beneficiaries. This duty is some-
times stated as the rule of undivided loyalty. The trustee must administer the trust with
complete loyalty to the interests of the beneficiary, without consideration of the personal
interests of the trustee or the interests of third persons.”
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the purposes underlying the operation are necessarily for Eve’s benefit

and protection. ... Many [such persons who conceive a child], it is true,
may have difficulty in coping, particularly with the financial burdens

involved. But this issue does not relate to the benefit of the incompetent;

itisasocial problem.... Above all it is not an issue that comes within the

limited powers of the courts, under the parens patriae jurisdiction, to do

what is necessary for the benefit of persons who are unable to care for
themselves.... Accordingly, the procedure should never be authorized

for nontherapeutic purposes under the parens patriae jurisdiction. ...
The fact that others may suffer inconvenience or hardship from failure

to do so cannot be taken into account. The Crown’s parens patriae juris-
diction exists for the benefit of those who cannot help themselves, not

to relieve those who may have the burden of caring for them.?®

Likewise, in a case involving a minor and a petition to order lifesaving med-
ical treatment, the Supreme Court of New South Wales stated:

In a case such as the present, the Court is not balancing the interests of
the individual against broader public or governmental interests. ... All
humans affect others and are affected by a myriad of relationships....
However, the parens patriae jurisdiction is not used for or directed to the
benefit of parents or others related to or connected with a child that is
the subject of the Court’s consideration. Its exercise is directed to, and
in that sense circumscribed to, doing what is necessary for the benefit
and protection of such child.*®

Thus, if the state’s parens patriae role is in the nature of a fiduciary for a non-
autonomous individual, then presumptively state actors must, when making
decisions for the individual in that capacity, adopt a singular aim of serving
the dependent person’s interests, to the exclusion of other considerations. The
duty of loyalty would proscribe both self-dealing (serving state interests) and

28 ReEve [1986] 2 Scr 388 (Canada) §§ 1, 73, 77, 82, 84, 86, 92.

29 H 1. AC [2024] Nswsc 40 (New South Wales), §§ 54-55. See also Ls v. British Colum-
bia (2018) BcsC 255, § 30: “Courts have frequently stated that it is to be exercised in the
‘best interest’ of the protected person, or again, for his or her ‘benefit’ or ‘welfare.... This
jurisdiction is to be exercised to protect children and other vulnerable individuals, not
their parents.” See also JP v. British Columbia (2015) B.C.S.C. 1216, concluding that social
workers in a pediatric psychiatric facility “should not have to weigh what is best for the
child on the scale with what would make the family happiest.” See also Rogers v. Okin, 634
F.2d 650, 654, 657, 661 (15t Cir. 1980): “Following a determination of incompetency, state
actions based on parens patriae interests must be taken with the aim of making treatment
decisions as the individual himself would were he competent to do so.”
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aiming to serve interests of third parties (family members, etc.) when acting
as agent for the dependent individual.*°

Such surrogate decisions must take place, of course, just like autonomous
persons’ self-determining choices regarding similar matters, within the context
of an existing distribution of societal resources determined by the market and
by decisions the state renders in its police power capacity. The fiduciary con-
ception of parens patriae does not entail that the state must commit all available
state resources to the welfare of nonautonomous persons with no heed for
the impact on other members of society. But once the state, wearing its police
power hat, has determined a fair distribution of public resources across society,
it must, when wearing its parens patriae hat, choose from among options then
available to a nonautonomous person solely based on which will best serve that
person’s well-being. In other words, it steps into that person’s shoes and acts on
his or her behalf, with a presumption of only self-regarding motivations.*" It
would thus be improper to allow collective societal aims or preferences of other
private individuals or groups directly to influence a state actor’s decision-mak-
ing about, for example, whether a nonautonomous person receives medical
treatment that is available to them. That state actor would operate the same way
we would expect of a private individual holding a medical power of attorney for
an adult who has lost capacity to make decisions—that is, as a fiduciary under
a duty of loyalty to the ward, with exclusive focus on the ward’s interests, not
balancing those interests against the desires of others or state interests.*?

Outcomes in high-profile legal disputes concerning severely brain-damaged
adults on life support have reflected this view, as have many cases involving
petitions for sterilization (such as Re Eve), abortion, or other medical interven-
tion.*® Likewise with respect to children, many scholars and courts through-

30 See Uniform Trust Code § 802.

31 Miller, “Fiduciary Representation.” Proxy altruism is discussed in detail in note 49 below.

32 Payton, “The Concept of the Person in the Parens Patriae Jurisdiction over Previously
Competent Persons,” 617: “Under the law that has governed the parens patriae jurisdiction
ever since it was created ..., a person whose powers of self-management have been taken
from him by the state has a right that those who exercise the power to manage his affairs on
his behalf do so in a fiduciary capacity.. .. The state takes jurisdiction only as a trustee: the
jurisdiction has been designed to avoid vesting in the state any authority or incentive to act
in a self-interested manner vis-a-vis the incompetent.” The jurisdiction has been “designed
from the beginning to be wholly fiduciary.... [T Jhe state’s role has been exclusively that
of trustee” (616).

33 See K v. Minister for Youth and Community Services [1982] 1 NSWLR 311 (New South Wales)
(abortion); In re Guardianship of Schiavo, 851 So. 2d 182, 186-87 (Fla. Dist. Ct. App. 2003) (life
support) (“this case is not about the aspirations that loving parents have for their children.
It is about Theresa Schiavo’s right to make her own decision, independent of her parents
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out the English-speaking world have characterized parens patriae as calling
for exclusive focus on the welfare of the child when state agencies must get
involved in intimate aspects of their lives.>* Others suggest a similar view by
stating that a child’s welfare is “paramount” or the like and not referring to any
other interests as relevant.>® Or they describe the state’s role as that of a “wise

34

35

and independent of her husband. In circumstances such as these, ... trial judges ... serve as
surrogates or proxies to make decisions about life-prolonging procedures.... [T]he trial
judge must make a decision that the clear and convincing evidence shows the ward would
have made for herself”); and Cruzan by Cruzan v. Director, Missouri Department of Health,
497 US 261, 286 (1990) (rejecting parents’ assertion of a right to decide about life-sustaining
care of their adult offspring, stating “we do not think the due process clause requires the
state to repose judgment on these matters with anyone but the patient herself”); In re Quin-
lan, 355 A.2d 647, 661~62 (NJ 1976) (“We do not recognize an independent parental right of
religious freedom to support the relief requested”). See also O’Connor v. Donaldson, 422 U.S.
563, 573-75 (1975) (stating that mere preferences of the public not to see mentally ill persons
was not a constitutionally permissible consideration in commitment decisions); and In re
Terwilliger, 450 A.2d 1376, 1382 (pA Super. Ct. 1982) (“In making the decision whether to
authorize sterilization, a court should consider only the best interest of the incompetent
person, not the interests or convenience of the individual’s parents, the guardian or society”).

See, e.g., Pomeroy, A Treatise on Equity Jurisprudence, § 1307, 330n1 (“the exercise of the
jurisdiction depends on the sound and enlightened discretion of the court and has for its
sole object the highest well-being of the infant”); Smith v. Smith, 26 Eng. Rep. 977, 977 (Ch.
1745) (England) (“It is not a profitable jurisdiction of the crown, but for the benefit of
infants themselves”); Wentzel v. Montgomery Gen. Hosp., 447 A.2d 1244, 1253 (Md. 1082)
(“It is a fundamental common law concept that the jurisdiction of courts of equity over
such persons is plenary so as to afford whatever relief may be necessary to protect the
individual’s best interests”); Harvard Law Review Association, “Developments in the Law,
1199 (“when the state acts as parens patriae, it should advance only the best interests of
the incompetent individual and not attempt to further other objectives, deriving from its
police power, that may conflict with the individual’s welfare”), 1200 (“it should exercise
the parens patriae power solely to further the best interests of the child”); and Hatcher,
“Purpose vs Power,” 171-72 (“State child welfare agencies exist to protect the interests,
and the rights, of abused and neglected children.... The agencies serve in the nature of a
fiduciary for children’s rights”).

»

Hv.AC [2024] NswsC 40 (New South Wales), § 47: “The inherent, protective jurisdiction
of the Court exists for the protection of those (including, but not limited to, minors) who
are unable to protect themselves. It accords paramountcy to the welfare of the person in
need of protection.” See also J. v. C. [1970] AC 668, 697 (UK) (Guest L) (“the law admin-
istered by the Chancery Court as representing the Queen as parens patriae never required
that the father’s wishes should prevail over the welfare of the infant. The dominant consid-
eration has always been the welfare of the infant”); Re Frances and Benny [2005] Nswsc
1207, 17 (Young cj in Eq) (“In exercising that [parens patriae] jurisdiction the court’s
concern is predominantly for the welfare of the person involved”); Inre ] J. Z., 630 A.2d
186,193 (DC 1993) (“this court has recognized the longstanding principle that ‘in a civil
proceeding predicated on alleged child neglect or abuse, the best interest of the child is
the paramount consideration.... Neglect statutes authorizing state intervention on a child’s
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parent” or guardian.*

However, there is a competing conception with some currency, albeit one
not so clearly articulated, mostly implicit. Other sources appear to treat parens
patriae decision-making as a matter of simply paying special heed in some way
to the interests of dependent persons while also letting preferences or interests
of other individuals or of society as a whole influence state decisions about a
nonautonomous person’s life. On this special heed conception, it seems state
actors aim simply to ensure nonautonomous persons’ interests receive direct
attention and carry some weight—perhaps heightened, perhaps equal (this is
never clear) —along with other individuals’ interests and even collective socie-
tal aims that might be impacted by decisions, in some sort of balancing if those
several interests do not all align.’” The state does not act as agent exclusively

behalf ... should be liberally construed to enable the court to carry out its obligation as
parens patriae’); In re Karwath, 199 N.W.2d 147, 150 (Iowa 1972) (“Our paramount concern
for the best interests and welfare of the children overrides the father’s contention that
absolute medical certitude of necessity and success should precede surgery”); Henderson
v. Henderson, 91 A.2d 747, 750m18 (NJ 1952) (“the touchstone of our jurisprudence is their
welfare and happiness”); Vannucchi v. Vannucchi, 272 A.2d 560, 563 (Nj App. Div. 1971)
(“In the exercise of their parens patriae jurisdiction, our courts look always to the protec-
tion of the child’s best interests—the happiness and welfare of a child are paramount in
determining custody”).

36 E.g., Re Jules [2008] Nswsc 1193, 16 (“In exercising this jurisdiction, the Court endeav-
ours to act as would a wise parent.... The Court may in place of the parents make those
decisions which it considers appropriate in the best interests of the child”); Re J [1992]
4 All Eng. L. Rep. 614 (characterizing the court in medical treatment cases as “adopting
the standpoint of reasonable parents who had the child’s best interests at heart without
regard to their own interests”); Rogers v. Okin, 634 F.2d 650, 654, 657, 661 (1st Cir. 1980)
(us) (“The concept of parens patriae ... developed with reference to the power of the
sovereign to act as ‘the general guardian of all infants, idiots, and lunatics™); Kicherer v.
Kicherer, 400 A.2d 1097, 1100 (MD 1979) (“In reality the court is the guardian; an individual
who is given that title is merely an agent or arm of that tribunal in carrying out its sacred
responsibility”); R. v. Gyngall [1893] 2 QB 232, 239 (“It was a paternal jurisdiction ... as
being the guardian of all infants, in the place of a parent, and as if it were the parent of the
child”); and Kindred, “God Bless the Child,” 526 (“This state power, known as the parens
patriae doctrine, in essence, gives the state authority to serve as a substitute parent and
ultimate protector of children’s interests”). Other courts have stated that the state’s parens
patriae power can extend beyond that accorded parents in a given jurisdiction to include
such things as authorizing civil commitment, certain medical treatments, and underage
marriage. See, e.g, Re R. [1991] 4 All ER 177,186 (England) (involuntary administration of
antipsychotic medication).

37 See, e.g, Troxel v. Granville, 530 U.S. 57, 88 (2000) (Stevens, J., dissenting) (asserting, in
a case concerning parental control over children’s visitation with grandparents, that “a
parent’s interests in a child must be balanced against the State’s long-recognized interests
as parens patriae ... and, critically, the child’s own complementary interest in preserving
relationships that serve her welfare and protection”); Matter of Weberlist, 360 N.Y.S.2d
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for the individual; this is what distinguishes this special heed conception from

the fiduciary conception. For example, if the issue is with whom a person will

live, whereas a competent adult can choose not to live with someone whose

religiously grounded speech upsets them, giving no consideration to that

other person’s desire to cohabit or right to free speech, on the special heed

conception of parens patriae, the state making the same sort of decision about

cohabitation for a mentally disabled adult would permissibly take into account

the disappointment a potential guardian would feel if denied the role and the

impact it could have on that person’s sense of religious or expressive freedom.*®
A competent adult can choose to undergo cosmetic surgery without regard for
the feelings or moral beliefs of parents, other family members, or the public,
but on the special heed view, it is appropriate for the state to aim to satisfy such

third parties when legislating as to whether minors or adults under a guard-
ianship can undergo any such procedures; the state must simply also attend in

some way to the minors’ or wards’ own interests.

This special heed view thus appears implicitly to suppose that, given non-
autonomous persons’ inability to advocate for themselves, absent assertion of
parens patriae authority, their interests would receive no consideration at all in
legal decisions about their lives or in private actors’ decisions that impact them.
The state might cite its parens patriae role to explain why it has gotten involved
in some aspect of a nonautonomous person’s life when no one asked it to do

783, 786 (1974) (“the state must intervene in order to protect an individual who is not
able to make decisions in his own best interests. The decision to exercise the power of
parens patriae must reflect the welfare of society, as a whole, but mainly it must balance
the individual’s right to be free from interference against the individual’s need to be treated,
if treatment would in fact be in his best interest”); Ex parte Wallace, 190 P. 1020, 1022 (NM
1920) (“inall cases the state is parens patriae to the child, and it has power to, by legislation,
control the right of the child to inherit, to take it from its parents, and give it into custody of
others, to determine what is for the best interests of the child, and that which will promote
the welfare of the state”). See also Seymour, “Parens Patriae and Wardship Powers,” 186
(“The fact that the need to treat the welfare of the child as the paramount consideration is a
distinguishing feature of some types of proceedings does not mean that these proceedings
can be conducted without regard to the interests of others who might be affected”); and
Weithorn and Reiss, “Providing Adolescents with Independent and Confidential Access to
Childhood Vaccines,” 797 (characterizing the effect of parens patriae action as “triggering
a higher level of protection from the state” for nonautonomous persons).

38 Shepp v. Shepp, 588 pA 691 (2006), holding that a father had a constitutional right against
being denied custody of his daughter because of his efforts to impress Mormon views on
her, including the view that she should enter into a plural marriage and choose a life of
service to a husband (even though that expression of views had caused his wife to petition
for divorce), unless his expression was proven to “jeopardize the physical or mental health
or safety of the child, or have a potential for significant social burdens” (706). See also
Volokh, “Parent-Child Speech and Child Custody Speech Restrictions.”
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so—for example, when it intervenes to block choices or conduct by guardians
or parents that it deems detrimental.

The basic distinction between the two conceptions, then, is that the fidu-
ciary conception does not allow interests other than those of the ward to influ-
ence decisions directly, whereas the special heed conception does, even when
those other interests are antithetical to those of the ward. Invocation of one
conception or the other is typically undefended, and invocation of the special
heed conception typically unreflective. Yet in numerous contexts, state deci-
sions about central aspects of nonautonomous persons’ lives are profoundly
important, and the model of parens patriae adopted could determine out-
comes. This is clearest when a legislature or court says explicitly that a best
interests finding is not enough to override competing interests.** Among the
most important state decisions for children is choice oflegal parents. Though
generally unrecognized, state laws that confer initial legal parenthood on birth
parents, almost without exception (one exception being anonymous birth,
another being denial of paternity to rapists), rather than attempting to screen
out those manifestly unfit to care for a child, reflect a legislative choice. Even
if one believes the state morally must make that choice, the fact is that the
state is making a choice, and that choice greatly influences the life courses of
children. State decisions about the residence and care of mentally disabled or
mentally ill adults, when they cannot live with family, are similarly impactful.
Less momentous decisions can have a cumulative effect in shaping lives and
determining experiences.

39 A salient example in the Us is the Indian Child Welfare Act, which explicitly aims to
serve tribes’ interests in sustaining membership by channeling to tribal lands children
in mainstream society whom the state must place in foster care or adoption because of
parental maltreatment. Most Supreme Court justices acknowledged in a recent decision
that the act frequently operates to the children’s detriment—in particular, when place-
ment preferences force termination of a child’s attachment relationship with long-term
non-Indian caretakers. Haaland v. Brackeen, 143 S. Ct. 1609, 1622 (2023) (majority). See
also jj Thomas and Alito dissenting (1662). See also the Code of Federal Regulations, 25
CFR 23.143(c) (stating the position of the Bureau of Indian Affairs that a best-interests
determination does not constitute “good cause” to deviate from adoption preferences).
See also Palmore v. Sidoti, 466 U.S. 429 (1984) (subordinating child welfare concerns in
a custody dispute between parents to the state aim of eliminating racism); and People in
Int. of D.L.E., 614 P.2d 873, 875 (CO 1980) (refusing to order treatment for seizures, out of
deference to mother’s religious beliefs, unless and until the child was in imminent danger
of death; a best interests finding was insufficient).
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4. CONTRASTING PARENS PATRIAE WITH OTHER STATE FUNCTIONS

Determining which conception is normatively preferable might begin by situat-
ing parens patriae within the full range of state functions. Though most people
might think of the state as always operating in the same way, in a police power
capacity, the state in any society inevitably operates in many capacities. As
noted, when wearing its police power hat, the state acts within its borders as
agent for all members of society, promoting the collective good and facilitating
social interaction. It legislates and in other ways acts based upon consider-
ation of everyone’s interests, giving equal weight to like interests of all per-
sons, balancing interests that conflict. It promotes general welfare and guards
against harms to property and person.*° Paradigmatic exercises of police power
include managing the economy, building infrastructure, creating a social safety
net, enacting and enforcing statutes criminalizing violence and theft, protect-
ing public goods like the environment, creating rules for orderly movement in
public and for transacting, resolving property or contract disputes, and pro-
moting public health (e.g., mandating masks, funding medical research).*!
However, the state regularly acts in other capacities. At one level or another,
government can be an actor in international affairs, a competitive business
operator, an employer, a jailer, a speaker in commercial advertising or the
public square, a service provider, a funder of private service provision, a party
to contracts, or an educator. Each of these roles has its own scope of authority
and concerns, powers and duties, and governing norms and constraints. In the
United States, different lines of constitutional doctrine pertain to those various
functions.** For example, individual rights that constrain government when it
actsin its police power role might do so less or not at all when it operates in one

40 Brady, “Turning Neighbors into Nuisances,” 1659: “[ police power] demarcates the bound-
aries within which the government can affirmatively regulate for the health, safety, and
welfare of its citizens, limiting some rights to protect the greater good.”

41 Legarre, “The Historical Background of the Police Power,” 774: “police power’ refers to
the authority of the states for the promotion of public health, public safety, public morals,
and public welfare”

42 Enquist v. Oregon Department of Agriculture, 553 U.S. 591, 598 (2008) (“there is a crucial
difference, with respect to constitutional analysis, between the government exercising
‘the power to regulate or license, as lawmaker, and the government acting ‘as proprietor,
to manage [its] internal operation™); Legal Services Corporation v. Velazquez, 531 U.S. 533,
541 (2001) (“viewpoint-based funding decisions can be sustained in instances in which
the government is itself the speaker”); Hazelwood School District v. Kuhlmeier, 484 U.S.
260, 266 (1988) (“A school need not tolerate student speech that is inconsistent with its
‘basic educational mission, even though the government could not censor similar speech
outside the school”); Lehman v. Shaker Heights, 418 U.S. 298 (1974) (public bus is not a
public forum for free speech purposes because it is a commercial enterprise); and Fulton
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of the other roles.*® This is especially so when a state function approximates
that of a private actor; for example, government employees have diminished
free speech rights in relation to the government qua employer.** Some might
find it hard to grasp this, reacting by saying “But it’s the state!” and struggling
to understand how any part of the Constitution could ever not apply to state
actors. It is because the Constitution was designed for the core police power
function, not for everything the state might do. The parens patriae role might
be another in which government is not bound by the same norms, because it is
acting in a quasi-private capacity. At the same time, government might be under
additional duties to individuals in any of these non—police power roles—for
example, duties qua employer that it owes to employees, such as to pay a salary,
create healthy working conditions, and provide health insurance.

How, then, to reason to a conclusion about the particular nature of the
parens patriae role within the range of state functions? We might begin by con-
sidering whether and how it differs conceptually from the core police power
function, with which it is most often conflated or conjoined. This function has
always been the primary focus of political theorists, who typically presuppose
the people on whom governments act are autonomous.

Relative to the police power, one possible view of the parens patriae role is
that it is not distinct; it is simply what we call exercise of police power when
nonautonomous persons are centrally involved.** This would be consistent
with the special heed conception. Its invocation might simply serve as a cor-
rective to a tendency to do police power decision-making badly when nonau-
tonomous persons are impacted, leaving them out of a cost-benefit equation
that is supposed to include everyone’s interests and objectively weigh each.
Invoking the state’s parens patriae responsibility could be simply a reminder:

“Don’t forget that intellectually disabled persons’ lives matter too!”

v. City of Philadelphia, 320 F.Supp.3d 661 (ED pa 2018) (conditions impinging religious
freedom in “a state contract for ... services” are not subject to constitutional challenge).

43 SeeKalb, “Gideon Incarcerated,” 111, discussing greater judicial deference to governments
in their operation of prisons.

44 Garcetti v. Ceballos, 547 U.S. 410, 421 (2006): “when public employees make statements
pursuant to their official duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications from
employer discipline.”

45 SeeInre Spence (1847) 2 Ph. 247, 252; 41 E.R. 937, 938 (England): “The jurisdiction of this
Court ... as representative of the Crown, with regard to the custody of infants rests upon
this ground, that it is the interest of the State and of the Sovereign that children should
be properly brought up and educated; and ... the Sovereign, as parens patriae, is bound to
look to the maintenance and education ... of all his subjects.”



Clarifying Parens Patriae 357

There are problems with this view. First, it makes parens patriae legally and
analytically superfluous and its invocation therefore likely to confuse and
mislead. More importantly, under the banner of parens patriae, the state has
extended its decision-making authority to areas of persons’ lives ordinarily
treated as outside the proper ambit of state police power. These are areas ordi-
narily considered matters of self-determining right because they satisfy two
conditions: (1) they concern central aspects of the right holder’s own life, and
(2) exercise of the right threatens no “harm” to others, even though it might
affect others (e.g., by offending or upsetting them). Let us call these Private
Matters, giving ‘private” here the special meaning of having these two features.
They include choices such as with whom one forms close personal relationships,
whether and how one receives medical treatment for illness or injury, how one
receives education, and who will provide other services relating to one’s person
or property. Any such choice might disappoint or anger other individuals or
undermine the aims of some group.*® Yet the state ordinarily does not presume,
as part of its police power function, to decide these things for private parties
nor to force private parties to take into account interests of other individuals,
of any groups, or of society as a whole when making their own choices about
such matters among available options.

Thus, to treat parens patriae as simply police power applied to nonauton-
omous persons’ lives, the legal system presumably should either (1) constrict
parens patriae action to the established normal bounds of police power action,
deeming state involvement in Private Matters altogether improper even as to
nonautonomous persons or (2) provide normative justification for treating
as appropriate for police power action, such that everyone’s interests weigh
in state decisions, aspects of dependent person’s lives comparable or equiva-
lent to aspects of autonomous persons’ lives deemed inappropriate for police
power control (Private Matters). Doing 1 seems unsatisfactory because it leaves
nonautonomous persons vulnerable in important areas of their lives. To fulfill
2, it would not suffice simply to point out that nonautonomous persons are
unable to make certain decisions for themselves. For as described above, there
is another available approach to making decisions for such persons—that is,
the fiduciary conception of parens patriae.

To illustrate: if I, an autonomous person, have diabetes, whether I take insu-
lin is a Private Matter; it concerns a central aspect of my life, and my decision
in and ofitself threatens no harm to others.*” The legal system imbues me with

46 See Banks, Is Marriage for White People? 13666, describing social pressure in the Black
community not to “marry out.”

47 Driving after choosing not to take insulin is a different story; traffic safety is not a Private
Matter.
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the right to decide; whether I take insulin is entirely up to me. A liberal state

would not presume to compel me to do so on the grounds that it would be

best for other individuals, such as my family members, or for society generally,
even though that might be true. If parens patriae were not a different function

relative to police power but rather just a special application of police power to

situations in which nonautonomous persons are involved, then the legal system

should either (1) cease exerting parens patriae authority in the realm of nonau-
tonomous persons’ medical care or (2) justify making those persons’ medical

care a proper subject of police power, to be dictated by the state’s balancing of
all affected interests such that, for example, the state might prohibit doctors

from treating a particular diabetic child if it happened to be factually the case

that her parents’interests in preventing treatment (e.g., because it conflicts with

their religious beliefs) combined with any other affected private interests (e.g.,
of co-religionists, siblings in an overcrowded house, health insurance compa-
nies) and collective societal aims (e.g., avoiding costs of enforcing treatment
mandates over parental objection, lowering medical care prices by reducing
demand) outweigh the child’s interests. No theorists have provided the justifi-
cation called for by option 2. Section s will consider what justification the state

has for exerting power over such aspects of nonautonomous persons’lives and

whether it can support a police power approach.

Now consider the opposite position. The parens patriae role is completely
distinct from the police power role. There is no overlap; they never pertain to the
same situation. Parens patriae takes over where the police power role must stop.
The state wears one hat when fulfilling police power duties and a different hat as
parens patriae; it compartmentalizes these different roles and shifts from one to
the other across contexts, just as a lawyer might represent an organization in a
contract dispute today and represent an individual who happens to be a member
of that organization in an unrelated criminal prosecution tomorrow. Police power
extends to state efforts to improve general welfare and to prevent some persons—
whether autonomous or not—from harming others. Call those Public Matters.
They include some state action upon nonautonomous persons, such as civil
commitment and juvenile delinquency proceedings aimed at protecting others
in the community from harms a mentally ill adult or youth might cause. But on
this position, police power does not extend to Private Matters for any persons,
whether autonomous or not. Instead, parens patriae pertains to Private Matters
for nonautonomous persons, and exclusively so; the state completely shifts focus
from the collective to the individual. For present purposes, we need not establish
where exactly the line lies between Public Matters and Private Matters.

Presumably, this differentiation between two decision realms, to correspond
with treating parens patriae as entirely distinct from police power, would mean
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the practical operation of the state’s roles in the two realms differs. As noted,
the police power role of government, as agent for all of society, is carried out
by considering interests of all members of society, weighting objectively and
balancing as necessary.** An operationally different parens patriae state func-
tion would therefore presumably entail the state considering interests of less
than all members of society in rendering decisions within the purview of that
function. Given that, by all accounts, this is a role adopted at least in part to
protect in some fashion the welfare of nonautonomous persons, naturally, those
nonautonomous persons whose lives are the subject of state decision would be
included among those whose interests receive consideration. If they are the only
persons whose interests may influence decisions, that would support adopt-
ing the fiduciary conception of parens patriae. The question then is whether,
on a conception of parens patriae as distinct from police power, there are any
other persons—or perhaps even groups of persons collectively—with interests
impacted by decisions concerning Private Matters in nonautonomous persons’
lives who ought also to be considered in parens patriae decision-making.

The answer cannot be all such other persons. That would return us to the
position of no practical distinction between parens patriae and police power.
The point of distinguishing the two roles must be to signal that with parens
patriae decision-making, some who have interests at stake are not to be
included within the state’s scope of concern; their interests are real but irrel-
evant, properly disregarded. Now; if it can be shown that some subset of all
other persons stands in a privileged position, such that they rightly have their
interests considered even though the actually-impacted interests of some other
persons are not, then we might settle on a third conception of parens patriae.
Call it the subgroup conception: the state is not agent for all of society nor agent
solely for nonautonomous individuals but rather serves some subset of society,
of which an nonautonomous person is just one member. Note that the point
of adding others’ interests must be that these might conflict with and to some
degree override the welfare of a nonautonomous person. If they were presumed
entirely consistent with the latter’s well-being, then it would be analytically
superfluous to add them and to posit this third conception (except perhaps
as a tiebreaker in the rare case when two alternatives are equally good for the
nonautonomous person—a possibility discussed further below).

48 'This is true even when the state is adjudicating competing individual rights and allega-
tions of individual harm, as in contract and property disputes or enforcement of criminal
laws. Legislatures and courts consider broader societal effects of potential decisions (e.g.,
general deterrence in connection with criminal law enforcement, public policy limitations
on enforcement of terms in contracts, wills, and trusts).
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Asamongall who might appear plausible candidates for this privileged posi-
tion (spouses, siblings, offspring, parents, grandparents, other extended family
members, neighbors, teachers, fellow town residents, religious or ethnic com-
munities to which nonautonomous persons or their caregivers belong, etc.), it
is not obvious on what objective basis one would distinguish among them. Or
between any of them and individuals or groups who take an interest yet do not
intuitively seem plausible candidates (e.g., right-to-life activists in connection
with pregnancy-related decision-making for nonautonomous women, atheist
bystanders in connection with regulation of religious schools). In other words,
on what rational basis could one say “Well, those impacted persons should not
be considered at all because this is parens patriae decision-making we are doing,
not police power, but interests of these impacted persons should be considered
and should be treated as a basis for potentially sacrificing the welfare of the
nonautonomous person to some degree, even though this matter is equivalent
to one that lies within the realm of self-determination for autonomous per-
sons’—that is, is a Private Matter? Further analysis might reveal some plausible
basis, but unless and until one is established we should—if parens patriae is
to be a function distinct from police power—exclude all others. The equal
moral status of nonautonomous persons gives rise to a presumption of equal
protection, an equal moral right to have only their own interests considered in
their Private Matters. That would leave us with the first, fiduciary conception
of the state in its parens patriae role—that is, concerned solely for the welfare
of the dependent individual.

A reaction many will likely have is that particular other individuals have a
moral right in connection with such Private Matters in the lives of nonautono-
mous persons.*’ On that view, a state decision adverse to those other persons’

49 Scott Altman suggests a different basis for considering parental interests, but only indi-
rectly (“Why Parents’ Interests Matter”). He contends a fiduciary for children should do
not what is best for children per se but rather what the child would choose if able—i.e., a
substituted judgment, taking into account every consideration the child mightifhe or she
were autonomous. This would include, Altman says, the child’s love and gratitude toward
parents. He notes in support that fiduciaries for incompetent adults are sometimes permit-
ted to act on values and affections the ward displayed while competent—for example, in
giving gifts. The problems with this idea are too numerous to present here, but to note a few:
that children love and are grateful to their parents is far too broad a concept to guide state
decision-makers; one would want actual evidence that at least most people after reaching
an age when their views are independent and well informed retrospectively judge that their
own welfare was or could have been justifiably sacrificed for the sake of their parents to a
particular degree in particular circumstances. Such evidence does not exist, and it seems
especially unlikely to be found with respect to state decisions about private matters; filial
love and gratitude presumably are weakest toward birth parents who were so little capable
or motivated when the child was born that a best-interest assessment of their parentage
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wishes might in fact cause “harm to others,” if the concept of harm includes

any infringement of persons’ supposed other-regarding moral rights. The state

thus should instead aim in its decisions about nonautonomous persons’ lives

to avoid conflict with those other persons’ wishes.*® With respect to an auton-
omous person, the law today in liberal societies does not recognize rights of
anyone else in connection with these matters, even though other individuals

and groups might take an intense interest (e.g., a husband regarding a wife’s use

of contraception, Native American tribes regarding members’ marital and res-
idential choices), make great sacrifices for that person, or hold religious beliefs

that ascribe such rights to them. But maybe something distinctive about being

nonautonomous means it is appropriate to ascribe to others entitlements as to

those aspects of one’s life. For example, an elderly incompetent person’s offspring
might anguish over the type of long-term care facility the parent will enter, per-
haps believing the parent’s only chance at eternal salvation requires ending life

in a facility run by the religious denomination the offspring recently joined and

believing they bear a moral duty of the highest order to ensure that outcome. The

fiduciary model of deciding for the parent would render the offspring’s anguish

and conviction of no direct relevance because frustrating the offspring does not
constitute harm to them. Yet how can the state be so indifferent to family mem-
bers’ anguish and convictions? Have they no right in this situation?

would have been a sufficiently close call for gratitude to make the difference, or when legal
parents demand because of their religious beliefs power to deny their children education or
medical care. Further, children have feelings for many people in their lives, so presumably
the state should also take that into account, and interests of some people within the child’s
love universe might conflict with interests of others in that universe. (For example, one
parent might wish to exclude or disempower the other, grandparents might disapprove
of parents’ choices, etc.) And on the other hand, those other people in the child’s world
presumably love the child in return and would not want the child’s welfare sacrificed at all
for their sake, and we might impute to them also a desire that the state decision-maker take
into account the possibility that the parents’ current desires regarding the child’slife are not
consistent with the child’s “true desires” because distorted by misinformation, ideology
they might later abandon, selfishness, etc. Perhaps these problems are among the reasons
why the law actually limits altruism by guardians and holders of a power of attorney for an
incompetent person to giving modest gifts that in no way adversely impact that person and
only insofar as is consistent with that person’s gift giving while competent, if they ever were.
See Matter of Hourihan (2020) WL 5049128, at *4 (Nj Super. Ct. App. Div. Aug. 27, 2020);
and Davis v. Davis, 298 Va. 157, 835 S.E.2d 888 (2019).

5o There is scholarly debate over the best understanding of harm in the harm principle. See
Folland, “The Harm Principle and the Nature of Harm.” Most theorists aim to distinguish
it from mere offense or upset by interpreting it as a substantial setback to basic interests,
like physical integrity and self-determining liberties. See Turner, ““Harm’ and Mill’s Harm
Principle,” 299-300.
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Section § will discuss normative obstacles to ascribing such rights to others
in Private Matters in nonautonomous persons’ lives, but here note the con-
ceptual implications of doing so: this response amounts in effect to denying
that there are any aspects of nonautonomous persons’ lives that are inherently
Private Matters (i.e., condition 2 above would not pertain). Then, one must
also say either:

1. All aspects of nonautonomous persons’ lives are Public Matters, with
state decision making about them properly influenced by any other
persons’ desires, though especially those who have a moral right to
the state’s direct concern for their wishes, and by collective societal
aims, taking us back to the no-distinction position; or

2. There is a realm of nonautonomous persons’ lives, coextensive with
autonomous persons’ Private Matters yet not treated as such for non-
autonomous persons, where decisions are fundamentally and cen-
trally “about” them yet as to which

a. Some others (but not all who take an interest) can and do have
moral rights, of a sort (other-regarding) that no one has in rela-
tion to autonomous persons, such that they can be “harmed” by
effects (e.g., anguish) not considered harms when occasioned by
decisions autonomous persons make about their own lives, which

“harms” can be a basis for sacrificing a nonautonomous person’s
well-being to some degree, whereas

b. Interests of all persons lacking such moral rights are entirely irrel-
evant to state decision-making even though it impacts them.

Theorists have not directly addressed the possibility of such a realm of life
for anyone, where the subgroup conception of state decision-making would
pertain. There has been an effort among philosophers to mount a convincing
theoretical defense for ascribing other-regarding moral rights to just one set of
other persons in connection with the lives of just one set of nonautonomous
persons—namely, parental rights regarding minor offspring. That exertion thus
far has not been successful.>! A common deficiency of the various approaches
to mounting such a defense is their failure to identify any plausible general
principle that can serve as the major premise in a syllogism that begins with
empirical observations about the experience or actions of parents and ends
with a conclusion of moral entitlement to other-determining legal power on
their part. But in addition, there has been no effort to explain why opening the

51 See Dwyer, “Deflating Parents’ Rights,” in which I identify flaws in various types of
arguments.
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door to some third parties (parents) does not let in all whose interests could be
impacted (i.e,, why we should prefer 2 over1above). Or at least some additional
persons. Extended family members or even neighbors might care greatly about,
for example, whether the state passes legislation requiring academic account-
ability of a child’s evangelical Christian school, and some such persons might
have provided more care for that child than the parents have. In other words,
attempts at making the positive case for ascribing control rights to parents have
not attempted to show that any other persons impacted by state decisions as to
central aspects of a child’s life should be excluded from consideration. (Note
that showing the parent-child relationship is unique cannot suffice; every type
of relationship is unique (that is what it means to be a type), and no normative
implications follow from uniqueness per se.)

Moreover, there has been no philosophical attention devoted to third-party
rights regarding incompetent adults—that is, to whether spouses, offspring,
or guardians of such adults similarly possess a moral right to legally effective
power over their lives—power that could entail sacrificing what the state deems
in their best interests. (Existing law recognizes no such right.**) Thus, much
theoretical work would need to be done to support the subgroup conception
of the state’s role in aspects of nonautonomous persons’ lives that are Private
Matters for autonomous persons.

Another possibility some might suggest is that police power and parens
patriae are distinct roles, but the state can operate in both roles in any given
situation, if both are appropriate. One can find judicial opinions and schol-
arly writings that invoke both in support of a particular conclusion, where
the two align.>® Acting in both roles simultaneously, however, is a conceptual

52 Kicherer v. Kicherer, 400 A.2d 1097, 1100-1 (MD 1979): “a court of equity assumes jurisdic-
tion in guardianship matters to protect those who, because of illness or other disability,
are unable to care for themselves. In reality the court is the guardian; an individual who is
given that title is merely an agent or arm of that tribunal in carrying out its sacred respon-
sibility. ... See generally Blackstone, Commentaries, 463. Whereas consanguinity is a factor
that may well be given consideration by the chancellor in the appointment of a guardian
because nearest of kin are more likely to treat a ward with kindness and affection ...,
appointment to that position rests solely in the discretion of the equity court....”

53 See, e.g., Prince v. Massachusetts, 321 U.S. 158, 166 (1944): “Acting to guard the general
interest in [a] youth’s well-being, the state as parens patriae may restrict the parent’s
control....” Also, “A democratic society rests, for its continuance, upon the healthy, well-
rounded growth of young people into full maturity as citizens. ... It may secure this against
impeding restraints and dangers. ... It is too late now to doubt that legislation appropri-
ately designed to reach such evils is within the state’s police power” (168-69). See also
Weithorn and Reiss, “Providing Adolescents with Independent and Confidential Access
to Childhood Vaccines,” 799-800 (“Two of the best-known regulatory structures justified
by both the parens patriae and police power authorities are compulsory education laws
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impossibility if they are distinct. We have established that if parens patriae is
distinct from police power, then it must be so because it requires excluding
consideration of some persons’ interests. The state cannot so exclude some
persons’ interests and still be doing police power decision-making because
the latter entails considering everyone’s interests. If parens patriae is distinct,
the two roles are logically incompatible.** Could they operate sequentially? In
theory, yes: state actors could begin their decision-making process by consider-
ing only the interests of a nonautonomous person (or of that person and some
limited number of others, under the subgroup conception) and break any ties
(i.e., outcomes equally good from that initial perspective) by considering what
best serves aggregate societal welfare. That would likely be an extremely small
set of cases; typically, from a parens patriae perspective, there is a clear ranking of
options that are sufficiently different to generate strong preferences among third
parties. And in practice, legal systems generally preclude fiduciaries from letting
ulterior interests serve as a tiebreaker. They do so in part because of a human
tendency to rationalize self-serving decisions that sacrifice others’ well-being
and in part because doing so implicitly sanctions instrumental use of vulnerable
persons to benefit others, a normative problem (addressed further below) with
taking a police power approach to state control of any persons’ Private Matters.**
We are left, then, with three contenders for the best conception of the
parens patriae role. On one, it is not distinct from the police power role; it is
simply what we call police power when its exertion impacts nonautonomous
persons—or more narrowly, when it is exerted in areas of nonautonomous
persons’ lives equivalent to aspects of autonomous persons’ lives generally con-
sidered outside the proper ambit of police power authority (Private Matters) —
that is, when application of police power is extraordinary. On this conception,
we need justification for extending the police power function to those aspects
of only some persons’ lives, and arguably we should jettison the concept of
parens patriae as misleading analytical surplusage. On the other conceptions,
parens patriae is meaningfully different from police power and operates when

and prohibitions on child labor”); and Donnelly, “Inherent Jurisdiction and Inherent
Powers of Irish Courts,” 2135 (“where the parents for physical or moral reasons fail in their
duty towards their children, the State as guardian of the common good, by appropriate
means shall endeavour to supply the place of the parents, but always with due regard for
the natural and imprescriptible rights of the child”).

54 Harvard Law Review Association, “Developments in the Law,” 1200: “Given the different
premises and purposes of the police power and the parens patriae power, courts should
apply different principles when they analyze laws based on these two powers.”

55 See Re Eve [1986] 2 scr 388 (Canada) § 82, stating that in making surrogate medical
decisions for an incompetent adult, “a court ... must exercise great caution to avoid being
misled by this all too human mixture of emotions and motives.”
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police power authority is inapposite. This is when decisions to be made are of
atype that autonomous persons are entitled to make for themselves on entirely
self-regarding grounds. In one variant (the fiduciary conception), the state in
the parens patriae role should concern itself solely with the welfare of the nonau-
tonomous person in question. On another (subgroup) conception, it may aim
to satisfy wishes or further interests of some other but not all interested persons.
Choice among the three options (special heed/no distinction; fiduciary
model; subgroup) thus raises the question whether there is normative justifi-
cation for the state’s considering interests of any other persons when it makes
decisions about central aspects of nonautonomous persons’ lives under the
parens patriae banner. If no, the fiduciary conception is best. If yes, choice
between the special heed/no distinction and subgroup conceptions turns on
whether the state should distinguish among persons other than an nonauto-
nomous person in choosing whose interests properly influence its decisions
about nonautonomous persons’ Private Matters, treating interests of some as
relevant but interests of others as irrelevant. Identifying the best conception
of the parens patriae role seems therefore to rest on questions of justification
for letting third-party interests influence state decision-making about nonau-
tonomous persons’ Private Matters and thus to require endorsing one or more
normative premises, as well as narrowing the options on conceptual grounds.

5. NORMATIVE BASES FOR SELECTING A CONCEPTION OF PARENS PATRIAE

Whether the state is justified in allowing other persons’ interests to influence
decision-making about Private Matters in nonautonomous persons’ lives might
depend on why the state ought to forbear from constraining, for the sake of
other persons’ interests or collective aims, autonomous persons’ self-deter-
mining choices in those aspects of life. That reason might be inapplicable to
nonautonomous persons, entirely or in certain contexts. Justification might
instead or also depend on what affirmative warrant the state has for injecting
itself into such aspects of life with nonautonomous persons.

As to the first possibility, there is of course a variety of philosophical
accounts and political views as to where the limits of state power should be
drawn in the standard case—that is, state interaction with autonomous per-
sons. Space does not permit canvassing them all, let alone adjudicating among
them. This section aims to establish simply that choice among conceptions of
parens patriae could depend on to which basic normative outlook one generally
adheres, assuming one is principled and aims for rational consistency across
contexts and persons. The familiar exercise of contrasting deontological and
utilitarian outlooks suffices to make the point.
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A deontological view in fact predominates in international human rights
discourse and in domestic individual rights jurisprudence and scholarship in
Western liberal societies. In this outlook, the state owes every individual a pre-
sumptive negative duty of noninterference in private life because each has an
inherent dignity that gives rise to rights of integrity and sovereignty over their
own life and person.*® For autonomous persons, that duty is overridden when
individual choices threaten incursion on the integrity or liberty of others, oth-
erwise not.’” The inherent dignity is also incompatible with treating anyone as
an object of other individuals’ or any group’s rights.

Declarations of rights emanating from this perspective rarely explicate the
basis for ascribing dignity and therefore for the state’s presumptive negative
duty—that is, what it is about human individuals that commands respect. If
presently existing autonomy were the sole source of moral worth and rights, the
negative duty of noninterference might not be owed at all to nonautonomous
persons, and they might be proper objects of anyone else’s rights. This would
leave the state free to insert itself into their lives however it wishes (unless it
owes a duty of restraint regarding them to third parties) or to serve wishes of
private parties who take a particular interest. Such a view of moral worth has
little support among theorists today.*® It is also contrary to prevailing moral
intuitions reflected in the international human rights regime and Anglo-Amer-
ican legal systems; they ascribe right-conferring dignity to both autonomous
and nonautonomous humans, as evidenced by the un Conventions on chil-
dren’s rights and rights of persons with disabilities (including intellectual dis-
abilities).** When rights declarations offer explanation, they typically include

56 Etinson, “What’s So Special About Human Dignity?”; Bayefsky, “Dignity, Honor, and
Human Rights”; and Kateb, Human Dignity. See also the preamble of the International
Covenant on Civil and Political Rights: “these rights derive from the inherent dignity of
the human person.”

57 Folland, “The Harm Principle and the Nature of Harm”; and Lawrence v. Texas, 539 U.S.
558, 578 (2003): “The present case ... does not involve persons who might be injured....
The Texas statute furthers no legitimate state interest which can justify its intrusion into
the personal and private life of the individual.”

58 See Clarke and Savulescu, “Rethinking Our Assumptions About Moral Status”; and
Dwyer, Moral Status and Human Life, ch. 3. Typically, theorists operating from a deonto-
logical perspective, if they discuss nonautonomous humans at all, simply assume that they
are persons with moral status equal to that of autonomous persons.

59 UNCRC, Preamble, which invokes “the inherent dignity and the equal and inalienable rights
of all members of the human family”; and the un Convention on Rights of Persons with
Disabilities (UNCRPD), Preamble, which is similar. All major English-speaking nations
other than the United States are parties to the UNCRC and the UNCRPD. The Us is a signa-
tory but not yet a party to either convention. The us Supreme Court has yet to recognize
fundamental rights of young children, but it has rendered momentous decisions based on
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reference to other things about humans that have currency among theorists of
moral status, such as sentience, being subject-of-a-life, or capacity for devel-
opment and flourishing.® Court decisions in many jurisdictions reflect this
broader view of which persons have inherent dignity and a presumptive right
of inviolability and noninstrumentalization, demanding (1) special justifica-
tion for state exertion of power over intimate aspects of the lives of children
or incompetent adults as well as of autonomous persons—specifically, justi-
fication tied to their welfare—and also (2) that the exertion not go beyond
what that justification supports.®’ This implicitly rules out extension of police
power into nonautonomous persons’ Private Matters—or indeed, exerting
state power over those aspects of their lives so as to serve any other persons’
interests—thus suggesting parens patriae action in that realm is distinct and
fiduciary in nature.

From a utilitarian perspective, on the other hand, one might say the state, at
a metalevel of lawmaking, always properly considers the interests of all mem-
bers of society, a la the police power, even regarding intimate aspects of auton-
omous persons’ lives. It refrains in practice from substituting its own choices
for those of autonomous persons in Private Matters only because it assumes
that as to these areas of personal life, maximum aggregate societal welfare is
generally optimized by ascribing legal “rights” of self-determination to such
individuals. As per Mill, government control of those areas of life would not
optimally promote societal welfare because, inter alia, (1) the individual has the
greatest interests at stake and is better positioned than state actors to determine
what best serves those interests, and (2) even when autonomous persons make
poor choices, they and others learn from this and become more capable of

equality rights of young children, such as Brown v. Board of Education of Topeka, 347 U.S.
483 (1954 ), and it has ascribed several constitutional liberties to older children. Numerous
lower courts have ascribed fundamental rights to young children, including protections
of attachment relationships and bodily integrity.

60 For example, the preamble of the Universal Declaration of Human Rights cites “freedom
from fear and want” and “social progress and better standards of life.”

61 Hv.AC[2024] Nswsc 40 (New South Wales) § 64: “Differing measures of legal protection
are required according to the physical and mental capacities of individuals at particular
times. Human dignity is a value common to municipal law and to international instru-
ments relating to human rights. ... Human dignity requires that the whole personality be
respected: the right to physical integrity is a condition of human dignity, but the gravity of
any invasion of physical integrity depends on its effect not only on the body but also upon
the mind and on self-perception.” See also Re Kara [2020] NswsC 1083 (2020), § 65: “in
exceptional cases where deprivation of liberty is a necessary consequence of the exercise
of the parens patriae jurisdiction for the protection of the child and the promotion of his
or her welfare, the making of orders by the Court as parens patriae that interfere with the
personal integrity and liberty of a child will not contravene the child’s human rights.”
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utility-maximizing decisions in the future.®> From this outlook, at least part
of the state’s rationale for withholding the police power from Private Matters
(or appearing to) in practice does not apply, might apply to a lesser degree, or
might apply in some decision contexts but not others in cases involving non-
autonomous persons. Though they also typically have the greatest interests at
stake in those aspects of their lives, nonautonomous persons are by definition
not in the best position to judge their own welfare, and the costs for them and
others of bad decisions might outweigh the benefit of any learning they realize
from their own mistakes.

On this consequentialist view of normal limits on police power, the gov-
ernment’s parens patriae role might not be distinct. Reference to it might serve
simply to remind decision makers that nonautonomous persons’ interests
matter and are weighty, per the special heed conception. Or to signal why state
involvement is appropriate in those contexts for these persons. Or it might
mark out a subcategory of decisions as to which state actors should focus
exclusively on nonautonomous persons’interest, but for pragmatic rather than
normative reasons; even a utilitarian view could support the fiduciary concep-
tion in practice in some decision contexts while allowing for the special heed
conception to apply in others. (It is difficult to imagine how it could yield the
subgroup conception in any context.) A utilitarian approach to regulation of
nonautonomous persons’ private lives thus appears more indeterminate than
the deontological view in terms of which decision-making model is best in
actual operation. Within it, any invocation of parens patriae would not reflect an
inherent, normative constraint on normal police power state decision-making.
Balancing of all affected interests would be morally appropriate, and if acting
against nonautonomous persons’ interests or wishes in some instances in Pri-
vate Matters in their lives would promote aggregate welfare, the state should
do that. For example, it might refuse to allow termination of an intellectually
disabled woman’s life-threatening pregnancy because it thinks the future child
will be cognitively high functioning, and saving the child would satisfy prefer-
ences of family members and antiabortion activists.

Such an example makes doubtful that widespread commitment to utilitarian
thinking best explains liberal states’ current practices regarding Private Mat-
ters for anyone. One will be accused of moral vacuity if arguing for a position
regarding such moralized issues as abortion or treatment of gender dysphoria in
minors in terms of utility-maximizing cost-benefit analysis. One might further

62 See Mill, On Liberty; and Hv. AC [2024] NSWSC 40, § 81: “competent adults are assumed to
be ‘the best arbiter[s] of [their] own moral destiny’ and so are entitled to independently
assess and determine their own best interests, regardless of whether others would agree
when evaluating the choice from an objective standpoint.”
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test this sociological hypothesis thus: identify aspects of private life with respect
to which that outlook’s broad empirical assumptions regarding autonomous per-
sons are doubtful (perhaps marital choice); then consider the likely popular
reaction to a proposal that the state assume greater control of those. The point
here is not to challenge any version of consequentialism as a political theory,
which of course cannot be done by a counting of hands, but simply to identify
for anyone drawn to that outlook its potential implications not only for parens
patriae but also for treatment of autonomous persons. People can be pluralist
in their ethical outlooks, applying consequentialist reasoning in some policy
contexts and a deontological (or other) normative framework in other contexts,
but it would be odd and require defense to switch normative frameworks—for
example, from deontological to consequentialist—within the same area of life
simply because a different group of human beings is under discussion.
Moving to the affirmative case for state involvement in Private Matters for
nonautonomous persons, we should ask what moral basis the state has in the
first place for exerting control over central aspects of their lives. The deontologi-
cal view atleast demands such justification, and modern social contract theories
with deontological underpinnings make this burden of justification explicit.**
The state’s affirmative justification for assuming control in some fashion
of Private Matters for nonautonomous persons is straightforward. They have
important needs they cannot satisfy themselves, and the state is best positioned
to make certain decisions on their behalf, whether by making final choices
directly or by choosing private surrogates to do so. As expressed by England’s
High Court of Chancery in 1827, the power to intervene in the family life of
children “belongs to the King as parens patriae, having the care of those who are
notable to take care of themselves, and is founded on the obvious necessity that
the law should place somewhere the care of individuals who cannot take care
of themselves, particularly in cases where it is clear that some care should be
thrown round them.”** Nonautonomous persons of any age need to enter into
nurturing relationships with protected legal status, to be removed from relation-
ships that prove damaging, and to be ensured daily care and treatment whenill or
injured. Children need education, and many adults with intellectual disabilities

63 See Scanlon, What We Owe to Each Other; and Rawls, Political Liberalism, ix.

64 Wellesley v. Beaufort, 38 Eng. Rep. 236. See also Durham Children’s Aid Society v. B, O.].
No. 4183, § 29 (2007) (Ontario); Re Eve [1986] 2 scr 388 (Canada) § 73 (“The parens
patriae jurisdiction is ... founded on necessity, namely the need to act for the protection
of those who cannot care for themselves”); Re F. [1990] 2 Ac 1 (invoking the common
law “doctrine of necessity” to justify medical treatment of an incapacitated adult without
consent); and Hall, “The Vulnerability Jurisdiction, 101 (“Simply put, the discretion is to
do what is necessary for the protection of the person for whose benefit it is exercised”).
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can have much more flourishing lives if provided habilitation services. The state

therefore aims to ensure these things for nonautonomous persons. Its doing so

is supported by—rather than an insult to—the foundational value of human

dignity. State respect for nonautonomous persons actually entails breaching the

metaphorical wall of integrity around them to address their needs and, when

possible, facilitate their maintaining or developing toward autonomy.®® This

seems a complete justification and the best, perhaps sole, one available from a

deontological perspective. From a contractarian standpoint, we might character-
ize the warrant for state action in at least some nonautonomous persons’ Private

Matters as resting on their hypothetical consent. If able to make a rational choice,
they would agree to state intrusion into their lives for this purpose.’® Indeed,
there is arguably actual consent in the case of those who have transitioned from

autonomous to nonautonomous and while in the former condition endorsed

their state’s legal rules for treatment of them in the latter condition.

A final step in the analysis, enabling us to select between the fiduciary and
subgroup conceptions of parens patriae, if operating from the deontological
outlook, would be to recognize that because of the background universal right
against intrusion into private life, the power the state exerts in nonautonomous
persons’ Private Matters must not outrun its justification.’” A least restrictive
means condition applies: intrude only so far as necessary to serve the aim that
warrants your intruding at all.%® That the state has some warrant for assuming
control to some degree over nonautonomous persons’ private life does not
license the state to then use its control for any and all purposes it might choose,
including treating these persons instrumentally to serve interests of other per-
sons or collective entities. That would be contrary to respect.

65 Schapiro, “What Is a Child?”

66 Vallentyne, “Libertarian Perspectives on Paternalism,” 182-93 (reserving the notion of hypo-
thetical consent to persons who have had some degree of autonomy). We might imagine
representatives of future persons in Rawls’s “original position” agreeing to such a regime.

67 Smith, “Parenthood Is a Fiduciary Relationship,” 428: “When a person, the fiduciary,
acquires powers not for her own benefit but, rather, to allow her to attend to the interests
of her beneficiary, then the fiduciary must use those powers in what she perceives to be
the best interests of the beneficiary. That is what the powers are for; that is the basis on
which and the purpose for which they are acquired; and that is how they must be used.
Any other use is a misuse.” See also Re Eve [1986] 2 scr 388 (Canada) § 77: “It must be
exercised in accordance with its underlying principle..... The discretion is to be exercised
for the benefit of that person, not for that of others.”

68 See Department of Health (Uk), “Mental Health Act 1983,” 23; and the webpage “Guard-
ianship: Less Restrictive Options” from the Elder Justice Initiative (us Department of
Justice), https://www.justice.gov/elderjustice/guardianship-less-restrictive-options
(updated September 30, 2024; accessed February 28, 2025).
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Imagining ourselves one day losing our self-governing faculties lends intuitive
support to this conclusion. We would not now assent to the proposition that such
an eventuality would create a legitimate opportunity for the state, without prior
authorization by us while competent, to use us instrumentally in ways currently
(while we are competent) impermissible without our consent—for example,
to subject us to medical experimentation or organ harvesting or to empower a
particular family member to dictate our treatment solely in order to placate that
family member or to enable them to act on a religious command they believe
themselves under. We would not assent to that even if we recognize that we will
in that situation need the state to assume some authority over our personal lives
for the sake of our own basic welfare. Nor even if the proposition were qualified
with a side constraint such as that the medical experimentation, organ harvesting,
or guardian appointment must not cause us grievous harm, or that the benefit
to others must clearly and substantially outweigh the cost to us.®” We might or
might not believe we have a positive entitlement to state solicitude for us in our
vulnerable situation, but we would expect that if the state chooses to breach the
normative wall around us in reaction to our loss of autonomy and to exert power
over our person, it will do so only in order to effectuate what it reasonably deems
beneficial for us or to carry out wishes we expressed while competent. From
another angle, we would say that losing our mental faculties does not amount to
forfeiting our personhood, human dignity, or right against the state’s treating us
instrumentally in connection with central aspects of our lives. Rather, we would
say, “Leave us alone except insofar as you are going to try to benefit us or carry
out our prior choices.” The state must act solely for the purpose that is the raison
d’étre of its power in these personal aspects of life. Presumptively, we should say
the same of persons who have not previously possessed autonomy.

69 See Smith, “Parenthood Is a Fiduciary Relationship,” 442-43: “In 1934, when the Dionne
quintuplets were four months old, the Ontario government took them from their par-
ents.... They were put into a kind of zoo, which millions of people paid to visit.... At the
time, this might have seemed justifiable to some.” See also Payton, “The Concept of the
Person in the Parens Patriae Jurisdiction over Previously Competent Persons”: “Were
it not for the fiduciary nature of this custody, which gives the ward rights against his
custodians, the incompetent’s disappearance as an empowered legal person would work
a forfeiture exceeding any punishment imposed under the criminal law. ... The fiduciary
nature of the parens patriae jurisdiction over formerly competent incompetents therefore
is critical to the legitimacy of the state’s exercise of power over them, since the state ...
would otherwise in effect confiscate the body and property of an incompetent human
being, on the sole ground of his incompetence” (617). Further, “the King became the
servant, not the master, of persons whom he brought under his protection. The powers of
the state over the incompetent are tolerable only if fiduciary in nature and if administered
in good faith out of fiduciary motive” (641).
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The deontological view thus appears, again, from this different angle, to
point to the fiduciary conception of parens patriae as best among the three iden-
tified—indeed, as the only acceptable conception. It is improper, within that
normative framework, for the state, in making decisions about Private Matters
in nonautonomous persons’ lives, to choose on its own to benefit any other per-
sons, even though others take an interest in the situations and will be affected in
some way by the decisions. The state acts solely as agent for the nonautonomous
individuals whose lives are at issue, with a duty of undivided loyalty.

As emphasized above, this assessment of connections between normative
outlooks and parens patriae is not exhaustive and does not aim to establish a

“truth of the matter.” Its conclusion is simply that from the particular normative
outlook underwriting the widespread conviction among competent adults that
the state should not intrude into our own Private Matters, as among the three
conceptions identified as distinct from each other and coherent, one should
endorse the fiduciary conception of the state’s role in nonautonomous persons’
Private Matters. From a utilitarian outlook, in contrast, one might endorse
extension of police power into some or all Private Matters, but then one should
be prepared to accept that there is no in-principle obstacle to doing that with
respect to our lives as autonomous persons as well. Further, it would presump-
tively be apt as to all nonautonomous persons, not just children, and it would
entail consideration of all third-party interests, not just those of parents or other
caretakers (whose interests might easily be outweighed by broader societal
interests in most instances). But a utilitarian outlook, depending on the version
of it deployed, might be indeterminate; it could conceivably also recommend
the fiduciary conception, at least as to some types of decisions.

Still other normative perspectives might yield one or another definite con-
clusion or might also be indeterminate. It seems unlikely that any perspective
would point toward the subgroup conception. Regardless of outlook, one
should apply any perspective’s fundamental principles consistently across
persons, absent demonstration that they should not apply to some, and avoid
ad hoc assertion and sui generis thinking about any group of nonautonomous
persons. The fiduciary conception of parens patriae appears most consistent
with the regime of individual rights that autonomous adults in liberal Western
societies have come to expect and demand for themselves.

6. IMPLICATIONS
If any legal system were unambiguously to adopt the fiduciary conception

of parens patriae, its scope would be limited to Private Matters. Legal actors
would not refer to parens patriae in connection with state efforts to prevent
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nonautonomous persons from harming others, as in juvenile delinquency
proceedings; police power would be appropriate in those cases. In Private
Matters, police power would be inappropriate, and state actors, when appro-
priately exerting control, would do so solely based on a nonautonomous per-
son’s welfare. As to rights of a constitutional nature, the state would be bound
by none in connection with its control of Private Matters except those of the
nonautonomous person. In essence, the state would act as an agent or surro-
gate for those private individuals, stepping into those persons’ shoes, not in its
usual role as agent for society as a whole.”® The state would owe duties solely
to the nonautonomous persons in question, and those would include duties
(1) not to assume and exert power over those persons’ lives beyond what their
needs justify and (2) not to misuse its power by deploying it to serve others
and thereby treat the nonautonomous persons instrumentally.”!

As noted, some people have an intuition that certain family members have
special claims in connection with decision-making for nonautonomous per-
sons. The intuition appears largely confined, though, to parents raising minor
offspring. For reasons theorists have not explored, it finds little expression in
connection with family members caring for or concerned about incompetent
adults. As to the latter, there is general acceptance that family members have
no entitlement regarding state appointment of guardians or direction of par-
ticular decisions such as receipt of medical treatment, no matter how intense
family members’ feelings are about such things, and courts have taken that
view.”* Yet in connection with child-rearing, a common view, at least in the
United States during the past century, is that parents themselves have moral
rights—specifically, a right of biological parents to the state’s making them
legal parents and a right of legal parents to the state’s conferring extensive legal

70 See Blokhuis, “Whose Custody Is It Anyway?” 207, citing Young v. Young, 4 SCr 3 (1993):
“when a Canadian court issues custody and access orders in disputes between former
spouses and domestic partners, it is not ‘state action’ subject to Charter scrutiny.” See
also Brief Amicus Curiae of the Ohio Association of Juvenile Court Judges, in Gault 1966
WL 100788, 8: “It is the unquestioned right and imperative duty of every enlightened gov-
ernment, in its character of parens patriae, to protect and provide for the comfort and
well-being of such of its citizens as, by reason of infancy are unable to take care of them-
selves ... and all constitutional limitations must be so understood and construed as not
to interfere with its proper and legitimate exercise.”
71 Criddle, “Liberty in Loyalty,” 995, explaining that the duty of loyalty guards against dom-
ination “by ensuring that a fiduciary’s actions are legally required to track the terms of her
mandate and the interests of her beneficiaries.”

72 See note 33 above.
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powers and privileges on them.”® The analysis above of parens patriae presents

another way of assessing those claims, which to be coherent must be predicated

on parents’ own interests and thus effectively call for deployment of either the

special heed/no-distinction conception or the subgroup conception of parens

patriae.”* The fiduciary conception categorically rules out the state’s consider-
ing parents’ interests for their own sake when it decides on behalf of children

such Private Matters as with whom they will have legal family relationships, as

among available and willing persons, or what types of education are permissi-
ble or compulsory for them. It also rules out controlling those aspects of their
lives to serve collectivist interests.

Looked at another way, defense of parental rights (to be chosen as legal par-
ents or to have certain legal powers), as opposed to parental authority imbued
solely for the sake of and only so far as warranted by children’s welfare, seems
to require rejecting deontological views as bases for defining the limits of state
power generally, in favor of some other view. Then one should also accept the
broader implications of such an alternative view both (1) for the law govern-
ing nonautonomous persons’ lives, including the possibility that persons other
than parents also have rights to control children’s lives, or at least a right to have
their interests factor into decision-making and (2) for state intrusion into the
private lives of autonomous persons.

Alternatively, that defense might rest on a demonstration that state deci-
sions concerning parentage and legal-parent authority are actually Public Mat-
ters because denying what biological or legal parents demand would constitute
harm to them. But this would require allowing that some nonparents might also
be able to allege harm from decisions made regarding children—for example,
infertile couples who wish to raise children who are not their biological off-
spring or taxpayers who are forced to bear the costs of bad state parentage deci-
sions or bad parental child-rearing decisions. And it would require according
the same treatment to, or somehow distinguishing, state decisions concerning
appointment and empowerment of guardians for incompetent adults, because
in that context as well, a family member (offspring, parent, sibling) might claim
to be “harmed” if denied the opportunity to serve and control. It would further

73 Fora contrary view in the United Kingdom, see R. v. Gyngall, 2 QB 239, stating that parens
patriae is “not a jurisdiction to determine rights as between a parent and a stranger, or
as between a parent and a child. It was a paternal jurisdiction ... in virtue of which the
Chancery Court was put to act ... in the place of a parent, and as if it were the parent of
the child, thus superseding the natural guardianship of the parent. On the absence of
parental-rights thinking in early America, see Shulman, The Constitutional Parent.

74 On the incoherence of arguments for parental rights (as distinct from parental authority)
that appeal to children’s interests, see note 5 above.
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require articulating a definition of harm that one is prepared to deploy consis-
tently across all one’s ethical views, including views as to one’s own moral rights
in making self-determining choices, which might mean others can correctly
claim to be harmed by your personal choices (e.g., as to religion or intimate
partner) and so constrict your rights.

7. CONCLUSION

It disserves persons in need of special solicitude to continue using parens
patriae loosely to refer to any form of state attention to nonautonomous per-
sons. Clarification of the role is long overdue. This article has initiated a more
rigorous examination of the practice. It has identified three distinct and coher-
ent conceptions of this state function, and it has shown how choice among
them depends on normative assumptions regarding limits of proper state
involvement in private life generally. Further, it has shown that the fiduciary
conception, in which the state is subject to a duty of undivided loyalty, is the
only one consistent with the prevailing understanding of why autonomous
persons have a right of self-determination in connection with intimate aspects
of their lives. This demonstration incidentally suggests need to reorient philo-
sophical debate over parental rights so that it begins with focus on the nature
and limitation of the state’s role when the state presumes to render decisions
about intimate aspects of children’s lives and, at the same time, so that it exam-
ines this through a broader lens that encompasses all nonautonomous persons
and all others with interests at stake in how their lives go.

William & Mary
jgdwye@wm.edu
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RIGHTS INFRINGEMENT, COMPENSATION,
AND LUCK EGALITARIANISM

Jesse Spafford

UPPOSE that C has a Hohfeldian claim against A ¢-ing, where this claim

implies a correlative moral duty on A’s part to not ¢.' Further, suppose that

Ainfringes on C’s claim by ¢-ing in a way that imposes a cost upon C. Many
rights theorists hold that A, in virtue of her ¢-ing, acquires a unique duty to (at
least partially) compensate C for this cost (where this duty is unique in that no
one else acquires a similar duty to compensate C for her loss).* Call this prop-
osition the compensation thesis. To illustrate the compensation thesis, consider
the following case (adapted from a case originally produced by Joel Feinberg):

Permissible Infringement: Hiker is deep in the mountains when a sur-
prise blizzard strikes. She knows that she will die without shelter but
fortunately stumbles across Owner’s unoccupied cabin. Hiker breaks a
window to enter the cabin and thereby survives the storm.?

1 For Hohfeld’s complete schema of incidents, see “Some Fundamental Legal Conceptions
as Applied in Judicial Reasoning.” For a helpful summary, see Wenar, “Rights.” For a pre-
sentation of Hohfeldian incidents that treats them as the component parts of moral rights
(as opposed to legal ones), see Thomson, The Realm of Rights, 37-78.

2 See Feinberg, “Voluntary Euthanasia and the Inalienable Right to Life,” 102; Davis, “Rights,
Permission, and Compensation,” 381-84; Lomasky, “Compensation and the Bounds of
Rights”; Skorupski, The Domain of Reasons, 310-13; and Jorgensen Bolinger, “Moral Risk
and Communicating Consent,” 186n18. There are also theorists such as Thomson (The
Realm of Rights, 95) and Frederick (“Pro Tanto Versus Absolute Rights,” 388) who endorse
the thesis but posit a set of exceptional cases in which compensation need not be paid,
including cases in which the agent blamelessly infringes on another’s claim. By denying
that blameless infringement implies a duty to compensate, these theorists sidestep the
argument of this paper. That said, they also do not provide a principled reason for except-
ing blameless infringements from the general duty to compensate wronged parties. This
paper can be understood as providing such a reason. One might also think that A does
not have to compensate C for any costs caused by her infringement that are unforeseeable.
Here again, the paper can be understood as developing a principled basis for this carve-out.

3 For the original version of the case, see Feinberg, “Voluntary Euthanasia and the Inalien-
able Right to Life,” 102.
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There is widespread agreement that Hiker acts permissibly in this case—
and that she acts permissibly even on the assumption that Owner has moral
propertyrights such that Hiker has a correlative duty not to use the cabin. How-
ever, there are rival explanations of why Hiker’s act is permissible. According to
specificationists, the content of a right often includes tacit exception clauses that
limit the set of actions against which the right holder has a claim. In this case, a
complete specification of Owner’s property rights would assert (among other
things) that Owner has a claim that Hiker not use-the-cabin-when-Hiker’s-sur-
vival-does-not-depend-on-using-the-cabin.* Given that Hiker’s survival does
in fact depend on using the cabin, Owner’s claim does not apply to Hiker’s
action. Thus, Hiker acts permissibly because Owner has no claim against her
action. Alternatively, there is a second variety of specificationism that reaches
this same result without positing that there are exception clauses built into the
content of Owner’s claim. On this approach, the existence of the claim itselfis
held to be conditional on certain states of affairs obtaining.® Specifically, Own-
er’s claim against Hiker using her cabin obtains only if Hiker’s survival does not
depend on that use. Given that Hiker’s survival does depend on her use of the
cabin, her circumstances negate Owner’s claim, with this negation rendering
Hiker’s action permissible.

For these purposes, it will be helpful to set specificationism aside and focus
on the primary rival account of why Hiker acts permissibly in Permissible
Infringement. According to this influential view, Owner does in fact have a
claim against Hiker using her cabin in virtue of Owner’s property rights. How-
ever, this does not imply that Hiker ought not use the cabin; rather, Owner’s
claim is merely a pro tanto moral consideration that is overridden by the moral
importance of Hiker’s survival.® That Owner has an overridden claim in this
case is evidenced by the apparent “moral residue” that it leaves behind (where
this residue does not accompany more pedestrian permissible actions): even
though Hiker acts in a way that is permissible, all things considered, she now
owes it to Owner to pay for the repair of the cabin’s window. In other words,
the pro tanto proponents’ reason for thinking that Owner’s claim was infringed
is that Hiker acquires a new unique duty to compensate Owner for the costs
imposed by her infringement. They thus presuppose the compensation thesis:
in any case where some agent A infringes on some claimholder C’s claim, A
acquires a unique duty to compensate C for at least some of the costs imposed.

4 Fora defense of this approach, see Shafer-Landau, “Specifying Absolute Rights.”
See Wellman, “On Conflicts Between Rights.”

6  This view is most famously endorsed by Feinberg, “Voluntary Euthanasia and the Inalien-
able Right to Life,” 102; and Thomson, The Realm of Rights.
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While the compensation thesis is both popular and intuitively plausible
(as illustrated by the Permissible Infringement case), this paper will present
two arguments for rejecting it. First, section 1 argues that rights theorists face
a trilemma when it comes to cases in which A blamelessly infringes on one of
C’s claims by ¢-ing. Section 2 considers—and rejects—the proposal that the
trilemma can be resolved by positing that C does not in fact have a claim against
A ¢-ing in such cases. Section 3 then presents an alternative way of resolving
the trilemma that has been recently advanced by Renée Jorgensen.” However,
section 7 argues that this proposal is implausible, as its supporting argument
rests on a false dilemma. Thus, the paper concludes that the best way to resolve
the trilemma is to reject the compensation thesis. The intervening sections
(sections 4,5, and 6) present a second argument against the compensation
thesis, namely, that it is incompatible with (a plausible interpretation) of luck
egalitarianism. Given this incompatibility, any rights theorist who endorses the
thesis will be yoking their position to the negation of (a plausible interpretation
of ) a popular theory of distributive justice. Finally, section 8 considers six quick
arguments for the compensation thesis and finds all of them lacking.

1. ATRILEMMA FOR RIGHTS THEORISTS

The first argument against the compensation thesis is that it gives rise to a tri-
lemma that is best resolved by rejecting said thesis. This trilemma arises when
one considers cases in which an agent blamelessly wrongs someone. Consider,
for example, the following pair of cases (the former adapted from a case pre-
sented by Tom Dougherty and the latter adapted from a case presented by Jeff
McMahan).

Consent Evidence: An unforeseeable glitch causes Claimholder’s com-
puter to send Aggressor an email from Claimholder’s account reading
“Please ¢, I want you to ¢, and you have my permission to ¢.” Aggressor
then ¢s on the basis of this message, causing Claimholder to incur sig-
nificant costs as a result.®

Forfeiture Evidence: Claimholder has an identical twin who is a well-
known mass murderer. Unbeknownst to Claimholder, her twin is on
a killing spree, and Aggressor has seen the twin’s picture on the news.
By coincidence, Claimholder’s car breaks down in Aggressor’s neigh-
borhood, and Claimholder goes up to Aggressor to ask for help. Before

7 See Jorgensen Bolinger, “Moral Risk and Communicating Consent.”

8  See Dougherty, The Scope of Consent, 67.
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Claimholder has a chance to say anything, Aggressor knocks Claim-
holder unconscious by ¢-ing. Claimholder incurs significant costs as
aresult.’

Inboth cases, Aggressor seems to blamelessly wrong Claimholder. She wrongs
Claimholder because Claimholder has (by hypothesis) a claim against Aggres-
sor ¢-ing in both cases, and Aggressor wrongs Claimholder when she fails to
discharge the correlative obligations. By contrast, the blameworthiness of an
action depends (at least in part) on the agent’s epistemic state, where this state
might include her knowledge, her beliefs, the evidence she possesses, and/
or the available evidence that she does not possess but has a duty to acquire,
depending on one’s particular theory of blameworthiness. For these purposes,
the exact set of necessary and sufficient conditions of being blameworthy will
be left unspecified, but it will be assumed that a person blamelessly ¢s if both
her possessed evidence and the relevant evidence—i.e., the available evidence
that she should have gathered (a notion that will also be left unspecified) —sug-
gest that a state of affairs obtains wherein it would be permissible for her to ¢.

When this placeholder account is applied to Consent Evidence and For-
feiture Evidence, one gets the result that Aggressor is blameless in both cases.
In the former case, the evidence that Aggressor possesses suggests that Claim-
holder has consented to Aggressor ¢-ing, where such consent would negate
Claimholder’s claim against Aggressor ¢-ing.'° Granted, there was available evi-
dence that Aggressor could have gathered that would have suggested a different
conclusion. For example, Aggressor could have called Claimholder to confirm
that she has Claimholder’s permission to ¢, where this would have resulted
in Claimholder clarifying that she does not in fact intend or want Aggressor
to ¢. However, it does not seem like Aggressor was epistemically negligent in
forming her belief that Claimholder consented based on the email alone. Thus,
her relevant evidence is coextensive with her possessed evidence in this case.
Given that this evidence suggests that Claimholder has consented to Aggres-
sor ¢-ing—i.e,, it is permissible for Aggressor to ¢p—it follows that Aggressor
blamelessly ¢s in Consent Evidence.

Similar remarks apply to the Forfeiture Evidence case. There, the evidence
possessed by Aggressor suggests that Claimholder poses an imminent threat
to her life, where posing an imminent threat is typically taken to negate claims

9 See McMahan, Killing in War, 164.

10 Whether some piece of evidence suggests that Claimholder consents to Aggressor ¢-ing
depends on one’s preferred theory of which acts qualify as consent. That said, the email
that Aggressor receives in Consent Evidence would be evidence that Claimholder con-
sents to ¢-ing on practically any theory of consent.
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against aggressive actions that would disarm that threat and are proportionate
to the threat. Stipulating that Aggressor ¢-ing would be proportionate to a
threat on her life, it follows that Aggressor’s possessed evidence suggests that
¢-ing is permissible in her circumstances. And again, it does not seem like
Aggressor was negligent in failing to gather additional evidence prior to ¢-ing.
Thus, her ¢-ing is blameless, as both her possessed evidence and the relevant
evidence suggest that ¢-ing is permissible.

Granted, the proposed account of blameless action is speculative, and dif-
ferent theorists might fill in the details in different ways. However, any ade-
quate theory will seemingly yield the same result—namely, that Aggressor
acts blamelessly when she ¢s. Thus, in both Consent Evidence and Forfeiture
Evidence, Aggressor wrongs Claimholder but does so blamelessly.

The trilemma for rights theorists arises when the compensation thesis is
applied to these cases of blameless wronging. Recall from above that this thesis
holds that if A wrongs C, then A alone must (at least partially) compensate C
for the costs that C incurs in virtue of A’s ¢-ing. Given that Aggressor wrongs
Claimholder in both Consent Evidence and Forfeiture Evidence, the thesis
implies that Aggressor must make substantial transfers to Claimholder such
that Aggressor internalizes the costs of ¢-ing rather than Claimholder. However,
this seems unfair. After all, in both cases, Aggressor is morally fastidious and
acting appropriately in light of her possessed evidence. Further, it does not
seem that she has negligently failed to gather additional evidence relevant to
assessing the permissibility of ¢-ing. Together, these facts support the judg-
ment that it would be unfair if Aggressor had to fully internalize the costs that
¢-ing imposes on Claimholder.

If one thinks that any acceptable theory of rights must fairly distribute
the costs of rights infringements, then a contradiction is reached.'! It cannot
simultaneously be the case that (1) Aggressor wrongs Claimholder in Consent
Evidence/Forfeiture Evidence, (2) the compensation thesis is true, and (3) the
unfairness of Aggressor internalizing the costs of ¢-ing in Consent Evidence/
Forfeiture Evidence disqualifies any theory that implies that Aggressor must do
this. Thus, one of these independently plausible propositions must be rejected.

11 This premise is notably presupposed by Jorgensen, whose defense of the proposition that
it is fair for Aggressor to internalize her imposed costs is discussed at length in sections 3
and 7 below (Jorgensen Bollinger, “Moral Risk and Communicating Consent”). Those
writing on self-defense also tend to insist that fairness is a decisive consideration when
determining who should internalize the costs of threatened rights infringements. See, e.g.,
Otsuka, “Killing the Innocent in Self-Defense”; and Gordon-Solmon, “What Makes a
Person Liable to Defensive Harm?” For a discussion of how the literature on self-defense
interacts with the argument of this paper, see notes 40 and 42 below.
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2. THE NONINFRINGEMENT SOLUTION

One possible resolution of the trilemma is to reject proposition 1—i.e., deny
that Aggressor wrongs Claimholder in either Consent Evidence or Forfeiture
Evidence. Call this the noninfringement solution. One way to formulate this
denial is to hold that Claimholder initially held a claim against Aggressor ¢-ing
but lost that claim, either because she consented to Aggressor ¢-ing or acted
in a way that caused her to forfeit her claim. Given that Claimholder no longer
has a claim against Aggressor ¢-ing, Aggressor does not wrong Claimholder
and thus does not owe her any compensation.

However, this proposal seems like an unacceptable way of resolving the tri-
lemma. As a matter of pretheoretical intuition, it seems clear that that Claim-
holder does not consent to Aggressor ¢-ing in Consent Evidence (orin Forfeiture
Evidence, where nothing even resembling consent occurs). Further, while there
are many theories of what constitutes consent, none supports the judgment that
Claimholder consents in this case. On some views, Claimholder consents to
Aggressor ¢-ingwhen Claimholder forms some positive attitude toward Aggres-
sor ¢-ing (e.g,, she intends that Aggressor ¢).'> Alternatively, some hold that
Claimholder consents to Aggressor ¢-ing when Claimholder communicates
some relevant bit of information to Aggressor (e.g., that Claimholder intends
that Aggressor ¢)."* And others hold hybrid views that attach other necessary
or sufficient conditions to the formation of the aforementioned attitudes and/
or communicative acts. For example, Jorgensen posits that either a relevant atti-
tude or an act of communication is sufficient for consent.'* And Dougherty
holds (roughly) that Claimholder consents iff she issues a relevant directive or
permission to Aggressor and various evidentiary conditions obtain that would
justify Aggressor’s belief that Claimholder issued the directive /permission.'®

Irrespective of which of these accounts one favors, one will not get the result
that Claimholder consents to Aggressor ¢-ing in Consent Evidence. While
Aggressor has evidence that Claimholder intends that Aggressor ¢ and issued
a directive that she ¢, Claimholder does not in fact form any relevant pro-at-
titude toward Aggressor ¢-ing and does not issue a directive or communicate
any information at all to Claimholder. Given that all of the listed accounts
of consent take either attitude formation or an attempted communicative act

12 See Hurd, “The Moral Magic of Consent”; and Alexander, “The Moral Magic of Consent
(11)” and “The Ontology of Consent.”

13 See McGregor, Is It Rape? 124; and Dougherty, “Yes Means Yes.” Tadros holds that consent
requires only an attempt to communicate (“Causation, Culpability, and Liability”).

14 Jorgensen Bolinger, “Moral Risk and Communicating Consent.”

15 Dougherty, The Scope of Consent.
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to be a necessary condition of consent, it follows that Claimholder does not
consent to Aggressor ¢-ing. Granted, the foregoing list of accounts is just a
quick survey, and there are many other accounts that have not been considered.
However, it seems unlikely that any omitted account will hold that Claimholder
consents in Consent Evidence for the simple reason that Claimholder does
not act at all—indeed, it can be stipulated that her mental states do not even
change—and seemingly any account of consent will hold that Claimholder
must act or, at the very least, undergo some change in state if she is to consent
to some action. Thus, it does not seem that Claimholder could have consented
to Aggressor ¢-ing in Consent Evidence (or Forfeiture Evidence).

Similar remarks apply to theories of forfeiture. Irrespective of which theory
one endorses, one will seemingly hold that Claimholder must act or change in
some way to forfeit a right. But given that, by hypothesis, she takes no action and
undergoes no change in either Consent Evidence or Forfeiture Evidence, it does
not seem that Claimholder could forfeit her claim against Aggressor ¢-ing.'®

Given that Claimholder neither consents to Aggressor ¢-ing nor forfeits
a claim against Aggressor ¢-ing in either Consent Evidence or Forfeiture Evi-
dence, the proponent of the noninfringement solution must maintain that
Claimholder either loses her claim involuntarily or never had a claim against
Aggressor ¢-ingin the first place. With respect to the latter proposal, one might
argue that a complete specification of Claimholder’s claim in Consent Evi-
dence would reveal that its content is actually qualified such that Claimholder
has a claim against Aggressor ¢-ing except when Aggressor receives an email
from Claimholder’s account telling her that she may ¢. Similarly, in Forfeiture
Evidence, one might hold that Claimholder has a claim against Aggressor ¢-ing
except when Aggressor is justified in believing that Claimholder poses an immi-
nent threat to her life.

This specificationist approach is the alternative way of assessing the Permis-
sible Infringement case discussed above. Recall that specificationists explain
the all-things-considered permissibility of Hiker’s actions by holding that
Owner’s claim against Hiker using her cabin is really a claim against Hiker using
her cabin when Hiker’s life is not otherwise at risk. However, applying this

16 Jonathan Quongargues that whether some person G has a claim against A ¢-ing depends on
various facts about A, including A’s beliefs, how costly it would be for A to not ¢, whether
she could have avoided the choice to ¢ versus incurring the costs of not ¢-ing, etc. Does
such a view imply that Claimholder might lose her claim—even absent any action by Claim-
holder or change of Claimholder’s state—simply because one of these facts about Aggressor
changes? Quong affirms that this is not the case: even if one accepts his view, Claimholder
loses a claim only if she acts in certain relevant ways, as such a restriction is needed to both
make his view cohere with core judgments about claim loss and ensure that claimholders
have adequate control over which claims they possess (“Rights Against Harm,” 262).
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specificationist approach to Consent Evidence and Forfeiture Evidence seems
misguided. The appeal of specificationism is that it can explain why it is permis-
sible for Hiker to break into the cabin without making claims merely pro tanto
considerations. But in Consent Evidence and Forfeiture Evidence, Aggressor’s
¢-ing is seemingly not permissible, all things considered. Thus, positing that
Claimholder’s claim in each case contains an exception clause renders the pro-
posed theory of rights extensionally inadequate. By denying that Claimholder
has a claim against Aggressor ¢-ing, the specificationist version of the nonin-
fringement solution avoids the implication that Aggressor must bear the unfair
burden of compensating Claimholder; however, the absence of a claim against
¢-ing also unacceptably implies that Aggressor acts permissibly when she ¢s.

Similar remarks apply to the proposal that Claimholder involuntarily loses
her claim against Aggressor ¢-ing in both Consent Evidence and Forfeiture
Evidence. If Claimholder does in fact lose her claim in this way, then there is
no remaining basis for declaring Aggressor’s action to be impermissible, all
things considered. Insofar as one wishes to preserve this all-things-considered
deontic judgment, one must reject the involuntary claim loss version of the
noninfringement solution as well.

3. THE COMPARATIVE FAIRNESS SOLUTION

The previous section has argued that there is no version of the noninfringe-
ment solution that can adequately resolve the trilemma of section 1. This leaves
two other propositions as candidates for rejection: the compensation thesis
and the proposition that it would be unfair for Aggressor to internalize the
costs of ¢-ing in Consent Evidence and Forfeiture Evidence by compensating
Claimholder. This section will consider a defense of rejecting the latter propo-
sition that has been raised by Jorgensen in her discussion of cases of blameless
wronging.'” Call this proposal—i.e., the contention that it is not disqualifying
for a theory to imply that Aggressor must internalize the costs of ¢-ing—the
comparative fairness solution.

17 See Jorgensen Bolinger, “Moral Risk and Communicating Consent.” Jorgensen advances
this argument in the context of defending her account of consent described in section 2
above. Because she maintains that P can consent to Q ¢-ing via communication even when
P does not intend that Q form any particular belief, she has to posit an account of com-
munication via signals—and, more specifically, signaling conventions that do not require
intentions on the part of the signaling party (194-95). However, the general argument of
hers discussed in this section does not rest upon this account of communication (or her
account of consent more generally).
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While Jorgensen concedes that there is something superficially troubling
about a morally and epistemically fastidious Aggressor having to uniquely
internalize the costs of ¢-ing, she argues that this result should not be taken
to be disqualifying, as one cannot simply assess the fairness/acceptability of
Aggressor internalizing the costs of ¢-ing in isolation; rather, the assessment
must be comparative such that one considers the fairness/acceptability of the
alternative(s) to having Aggressor internalize these costs. Thus, one must con-
sider whether it would be fair/acceptable for Claimholder to internalize the
costs of Aggressor ¢-ing in cases of blameless wronging rather than Aggres-
sor internalizing them. And Jorgensen plausibly contends that this would be
even more unfair than Aggressor internalizing the costs.'® In defense of this
point, one might note that even though Aggressor was morally fastidious, the
imposed costs are still attributable to her choice, while Claimholder had no
such direct causal connection to the generation of costs. Given this lack of
connection, it seems more plausible that Aggressor should internalize the costs,
even if there is something theoretically unattractive about this outcome given
Aggressor’s blamelessness.

Additionally, Jorgensen points out that it would be even more unfair for
the victims of rights infringements to have to internalize the associated costs
in cases where some members of society are more prone to having their rights
blamelessly infringed than others."® For example, suppose that there is a social
practice that consistently generates misleading evidence about Claimhold-
er’s intentions such that multiple agents Aggressor and Infringer blamelessly
infringe on Claimholder’s claims by ¢-ing. If each infringing agent has to inter-
nalize the costs that she respectively imposes, then the collective imposed costs
in this case would be divided across Aggressor and Infringer. By contrast, if
Claimholder has to internalize the costs of infringement, then all of those costs
would be concentrated on her, which seems like a much less fair outcome.

In other words, irrespective of whether one endorses the compensation
thesis, one must have a view about who should internalize the costs in cases of
blameless infringement like Consent Evidence and Forfeiture Evidence. Given
the comparative implausibility of making Claimholder internalize those costs,
one should hold that Aggressor must internalize these costs. Thus, one should
resolve the trilemma presented in section 1 by endorsing the comparative
fairness solution: it is not disqualifying for a theory or thesis to imply that
Aggressor internalizes the costs of ¢-ing, as all theories must ultimately have

18 Jorgensen Bolinger, “Moral Risk and Communicating Consent,” 202.

19 Jorgensen Bolinger, “Moral Risk and Communicating Consent,” 203.
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this implication to avoid the comparatively worse implication that Claimholder
must internalize the costs of Aggressor ¢-ing.

While this proposed solution to the trilemma is superficially plausible, it
will subsequently be argued that it does not succeed. First, however, sections
4—6 will provide an independent argument for rejecting the compensation
thesis—namely, that the thesis is incompatible with (a plausible interpretation
of) luck egalitarianism. This means that proponents of the thesis must incur the
theoretical cost of committing themselves to the rejection of a (plausible inter-
pretation of a) popular theory of distributive justice. Section 7 will then return
to the comparative fairness solution, arguing that the previously introduced
luck egalitarian approach reveals that Jorgensen’s argument for this solution
rests on a false dilemma. If one accepts a luck egalitarian theory of the kind
described below, then one will have a principled basis for distributing the costs
of Aggressor’s ¢-ing in an alternative way that is more plausible than either of
the two options discussed just above. Thus, one cannot defend the implication
that Aggressor must internalize the costs of ¢-ing on the grounds that it is the
most plausible of all the available options.

4. THE COMPENSATION THESIS AS A RIGHTS-BASED ALLOCATIVE THESIS

Before completing the foregoing argument against the compensation thesis, a
second argument against the thesis must be introduced. This argument con-
tends that the compensation thesis should be rejected because it is incompat-
ible with (a plausible interpretation of)) an influential theory of distributive
justice, namely, luck egalitarianism. However, to show that these two positions
are incompatible, one must first show that they both pertain to the same subject
matter. To this end, the present section and section 5 will demonstrate that both
positions are rights-based allocative theories of justice in the sense that they
both (a) assign persons rights where (b) that assignment is a function of a prior
judgment about the appropriate share of advantage that at least some persons
should possess (where ‘advantage’ is a placeholder term referring to whatever it
is that matters morally when it comes to distributive justice).>* Having demon-
strated this, section 6 will then argue that the two positions are incompatible,
as they imply contradicting rights assignments, with luck egalitarianism imply-
ing the existence of rights that are negated by the compensation thesis. Thus,

20 Note that a theory need not provide a complete ascription of all of the rights possessed
by all persons to qualify as a rights-based allocative theory; rather, it might merely posit
some rights on the basis of a prior judgment about appropriate shares of advantage, with
complementary theories then positing additional rights to complete the picture of which
rights persons possess.
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endorsing the compensation thesis requires rejecting luck egalitarianism (and
vice versa).

That the compensation thesis implies an assignment of rights is readily
apparent, as it asserts that person A owes duties of compensation to person
C when A infringes one of C’s claims. Additionally, it is an allocative thesis in
the following stipulative sense: the particular rights that it assigns to C and
correlative duties that it assigns to A are a function of the shares of advantage
that A should distribute to herself and C ceteris paribus.*' Note that the com-
pensation thesis is a thesis about how imposed costs are to be distributed in
cases of rights infringement, where any theory of cost distribution is ultimately
a theory about how A is to distribute advantage: to say that A should incur
a cost of «x in virtue of ¢-ing is just to say that A should give herself a share
of advantage equal to however much advantage she ends up with after ¢-ing
minus x. Finally, note that the thesis’s assignment of rights is a function of these
prescribed shares, as it assigns rights in such a way that agents discharging their
correlative duties would realize the prescribed distribution of advantage. For
example, in Consent Evidence, the thesis assigns Aggressor a remedial duty of
compensation such that Claimholder does not end up with an improper share
of advantage. More specifically, it holds that Aggressor, in virtue of her blame-
less ¢-ing, uniquely loses rights—specifically Hohfeldian permissions—such
that Claimholder ends up with the same share of advantage that she would have
had otherwise, with Aggressor thereby fully internalizing the costs imposed by

21 This is not to say that A’s duty to compensate C is grounded in the fact that A should
distribute certain shares of advantage to A and C, ceteris paribus. Rather, the fact that A
has a compensatory duty is grounded in her prior infringement of C’s claim. However,
the particular duty of compensation that is owed is grounded in the shares of advantage
that A should allocate to A and C. Suppose that A trespasses on C’s property, causing C
significant emotional distress. Given this costly infringement, the compensation thesis
would assign A a duty to compensate C by providing a payment of; say, $1,000. The fact that
A now has a compensatory duty—as opposed to no duty at all—is explained by the fact
that A infringed C’s claim. However, if the question is what explains why A owes C $1,000
as opposed to $5 or $2,000, then the answer is facts about what shares of advantage A and
C should possess in light of A’s infringement. Note that the mere fact that A infringed C’s
claim cannot explain why A owes $1,000 versus $5. Thus, some other fact must function
as the explanans beyond the fact of A’s infringement. Specifically, most rights theorists
would seemingly affirm that A owes $1,000 to C because C is entitled to the share of
advantage that she would have possessed absent A’s infringement (perhaps excluding
any loss of advantage that A could not have foreseen). That facts about appropriate shares
play this grounding/explanatory role is what makes the compensation thesis an alloca-
tive thesis (with this explanatory relation being what makes the thesis about appropriate
shares “prior” to the assigned rights), without there being any contradiction between this
proposed grounding relation and the proposition that A’s compensatory duty is grounded
in the fact that she infringed on C’s claim.
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¢-ing. Or alternatively, Aggressor might uniquely lose claims against Claim-
holder acting in ways that would make Aggressor internalize those costs. For
example, she might lose claims against Claimholder seizing some of her hold-
ings. In this way, the compensation thesis is revealed to be a thesis that assigns
and negates rights—both permissions and claims—such that the discharging
ofall corresponding duties would realize a particular distribution of advantage
among at least certain persons.

One might object that in describing the compensation thesis as an alloc-
ative thesis—with all the associated talk of distributing appropriate shares of
advantage—the foregoing argument conflates corrective justice and distributive
justice.** This distinction is one often drawn by torts theorists who see torts as a
matter of corrective justice and not distributive justice.”* Most minimally, those
who endorse this distinction hold that principles of distributive justice assign
shares of advantage while principles of corrective justice apply only in circum-
stances where an agent has wrongfully interfered with another.** In other words,
corrective principles are distinct from distributive ones in that the former apply
to only a subset of cases to which the latter apply. Given that the compensation
thesis applies only in this proper subset of cases, one might conclude that it
qualifies as a corrective principle rather than as a distributive principle. Some
theorists elaborate on this minimal account by suggesting that principles of
corrective justice differ from distributive principles in that they posit a more
limited set of persons who either owe—or are owed—advantage-producing
actions. For example, Jules Coleman argues that principles of corrective justice
imply that only the wrongdoer has a duty to deliver resources to the wronged
party; by contrast, distributive principles imply that other agents (e.g., the
state) have duties to ensure that each person ends up with her appropriate
share of advantage.*® Finally, some theorists contend that corrective principles
are distinct from distributive principles because the former imply a distinct set
of rival prescriptions about which transfers persons should make.?® On this

22 Tam indebted to an anonymous reviewer for raising this worry.

23 For some influential examples of corrective theories of torts, see Weinrib, The Idea of
Private Law; Coleman, The Practice of Principle; Gardner, Torts and Other Wrongs; and
Ripstein, Private Wrongs.

24 See Gardner, Torts and Other Wrongs, 40; and Miller, “Justice,” sec. 2.2. Strictly speak-
ing, Miller puts things in terms of interference with legitimate holdings. However, unless
one endorses the self-ownership thesis, it is not clear that Aggressor is interfering with
Claimholder’s holdings in Consent Evidence and Forfeiture Evidence, despite these being
paradigmatic circumstances of corrective justice.

25 Coleman, Risks and Wrongs, 310-11. See also Weinrib, The Idea of Private Law, 71.

26 See Miller, “Justice,” sec. 2.2; and Goldberg and Zipursky, Recognizing Wrongs, 356.



Rights Infringement, Compensation, and Luck Egalitarianism 391

account, principles of corrective justice imply that wrongdoers should make
remedial transfers to their victims even when doing so upsets the distribution
of advantage that is just according to the correct principle of distributive justice.

For these purposes, one can grant there is a distinction between distrib-
utive justice and corrective justice, as the incompatibility argument that will
be made in section 6 requires affirming only that the compensation thesis is
an allocative principle in the very weak sense described above: it must simply
assign at least some person(s) a duty to ensure that another person ends up
with a particular share of advantage. So long as the compensation thesis assigns
duties in this way, it will have overlapping subject matter with the interpreta-
tion of luck egalitarianism that will be provided in section s, thereby allowing
for the subsequent demonstration that the two positions are incompatible.?”
Granted, the compensation thesis may not qualify as a distributive principle
as the tort theorists above use the term. However, for the purposes of this
argument, the thesis need not be distributive in this strong sense, and this is
not what is asserted above. Rather, the contention advanced here is merely that
the compensation thesis has at least some implications for when persons have
duties to ensure that others attain a particular share of advantage, where this
makes the thesis of a kind with luck egalitarianism (albeit a more general kind
than what the tort theorists label “distributive principles”).

5. LUCK EGALITARIANISM AS A RIGHTS-BASED ALLOCATIVE THEORY

To show that luck egalitarianism has the same subject matter as the compensa-
tion thesis—and that the two positions are in fact incompatible—the theory
must be presented in some detail. Specifically, luck egalitarians hold that the
distribution of advantage is just if and only if any inequality corresponds to
some sanctionable choice on the part of the worse-off.>® Different luck egalitar-

27 Indeed, despite holding that there is a difference in kind between corrective principles and
distributive principles, Weinrib grants that the two have overlapping subject matter (The
Idea of Private Law, 70).

28 This statement of luck egalitarianism must be precisified in two respects. First, ‘corre-
sponds’ must be read as implying that the inequality is proportionate to the sanctionable
choice in question (as a given sanctionable choice might justify an inequality of only a
certain magnitude). Second, many luck egalitarians hold that there is an additional indi-
vidually necessary and jointly sufficient condition of a distribution being just: not only
must any inequality imply a corresponding sanctionable choice, but any sanctionable
choice must also imply a corresponding inequality. That said, some luck egalitarians such
as Shlomi Segall reject this additional necessary condition (Why Inequality Matters).
Additionally, note that ‘sanctionable’ here should not be read as implying some sort of
wrongdoing on the part of the worse-off party. Rather, a sanctionable choice is any choice
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theories then render this proposition fully determinate by specifying what

advantage includes and which choices count as “sanctionable.”

One can get a pretheoretical, intuitive sense of which actions count as sanc-

tionable by considering the following pair of cases alongside the standard luck

egalitarian evaluation of said cases.

Coyote Bite: When she was a baby, Agent was bitten by a coyote while
momentarily left unattended on the front stoop. As a result of the bite,
she now suffers from untreatable pain. She otherwise lives a life identical
in quality to that of her neighbor, Compensator.

In this case, Agent is left worse-off than Compensator by her injury. Addition-
ally, there is no sanctionable choice on her part that would justify this inequality.
She did not cause her own injury, and even if she did, she would not have
been responsible for that injury given that she was a baby. And by hypothesis,

made by the worse-off party that justifies inequality, with the “sanction” in question being
the party losing any claim to redistributive transfers. For example, if making avoidable
gambles is what justifies inequality, then someone who invests in a risky stock and ends
up worse-off as a result chooses sanctionably, even though she does not commit any sort
of wrongdoing by investing.

Some might take this presentation of luck egalitarianism to be idiosyncratic, as it
follows my favored characterization of the position (as developed in Spafford, “Luck
Egalitarianism Without Moral Tyranny” and Social Anarchism and the Rejection of Moral
Tyranny), where this characterization departs from more orthodox characterizations of
luck egalitarianism. For example, an anonymous reviewer objects that luck egalitarians do
not want to sanction/penalize choices; rather, they want to hold people responsible for
their choices. However, the paper uses my formulation because it is a maximally general
way of defining luck egalitarianism that is inclusive of the reviewer’s formulation while also
accommodating other articulations of the position. According to the reviewer’s orthodox
formulation of luck egalitarianism, an inequality is just iff (roughly) it resulted from the
worse-off party’s choice(s). By contrast, luck egalitarians like Jens Damgaard Thaysen and
Andrea Albertsen (discussed below) take an inequality to be just if the worse-off party
created a cost that must be borne by someone. See Thaysen and Albertsen, “When Bad
Things Happen to Good People.” The advantage of my proposed formulation of luck egali-
tarianism is that it can declare both of these rival views to be variants of luck egalitarianism,
differing only with respect to the account of sanctionable choice they incorporate into
the broader theory. On the orthodox formulation, a person chooses sanctionably when
she leaves herself worse-off than another; on Thaysen and Albertsen’s view, she chooses
sanctionably when she creates a cost that someone has to internalize. But despite this point
of disagreement, both proposals would qualify as variants of luck egalitarianism on my
proposed account. Finally, one might also note that my proposed formulation resembles
the general formulation of luck egalitarianism posited by G.A. Cohen (Rescuing Justice
and Equality, 7), which similarly departs from the orthodox formulation posited by the
reviewer. For various alternative statements of luck egalitarianism, see Temkin, Inequality,
13; Vallentyne, “Brute Luck and Responsibility,” 58; Arneson, “Liberalism, Capitalism, and
‘Socialist’ Principles,” 243; and Lippert-Rasmussen, Luck Egalitarianism, 1.
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she has not done anything else that might play the appropriate justificatory
role. Thus, luck egalitarians would hold that the inequality between Agent and
Compensator is unjust, with justice thereby requiring that Compensator make
transfers to Agent such that Agent is partially compensated for her suffering.
Specifically, if there are n total people including Agent and Compensator, they
are otherwise equally situated, and the loss of advantage that Agent incurs
is equal to x, then justice would require that each person make a transfer to
Agent such that all persons incur a cost equal to x/n, thereby realizing an equal
distribution of advantage.?® Thus, given the simplifying assumption that there
are no other parties present in Coyote Bite besides those who are named—a
simplifying assumption that will also be made for all other cases discussed in
this paper— Compensator must make transfers up to the point where both she
and Agent end up with x/2 fewer units of advantage than they would have had
absent the coyote attack.
This assessment can be contrasted with that of the following case.

Coyote Wrestling: Despite knowing the dangers involved, Agent decides
to wrestle a coyote for fun. In the process, she is bitten by the coyote, and
the resulting injury leaves her with untreatable pain. She otherwise lives
alife that is identical in quality to that of her neighbor, Compensator.

In this case too, Agent is left worse-off than Compensator by her injury. How-
ever, unlike in Coyote Bite, luck egalitarians will say that Agent made a sanc-
tionable choice when she decided to wrestle the coyote, where this choice
renders the inequality between Agent and Compensator just. By declaring the
inequality just, they are thereby able to avoid the implausible conclusion that
justice requires Compensator making costly transfers to Agent. Given that it
would seemingly be unfair if Agent and Compensator had to equally share the
costs generated by Agent’s choice, a theory of justice that prescribes such a dis-
tribution—e.g., one that demands strict equality—Ilacks extensional adequacy.

29 This assumes that the marginal advantage produced by the transfers is neither diminishing
nor increasing. There is also a further assumption that what matters is equality across
lifetimes, with the posited transfer making Agent better-off later in her life to make up for
her being worse-off than others prior to the transfer. There is some debate among egali-
tarians over whether equality must be realized across entire lives (see Dworkin, Sovereign
Virtue, 89; Lippert-Rasmussen, Luck Egalitarianism, 154—56; and Segall, Why Inequality
Matters, 86-89) or across shorter segments of time as well (see McKerlie, “Equality and
Time” and “Justice Between the Old and the Young”; and Temkin, Inequality). However,
as Segall notes, those in the latter camp still hold that egalitarians are concerned with life-
time equality such that one has reason to realize it at the expense of creating inequalities
across shorter spans of time (Why Inequality Matters, 84.).
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By contrast, luck egalitarianism preserves its extensional adequacy by requiring
that Agent internalize these costs.

There are various accounts of sanctionable choice that yield the judgment
that Agent chooses sanctionably in Coyote Wrestling but not Coyote Bite. For
example, the classical account holds that a person chooses sanctionably iff
her choice leaves her worse-off than others and she is responsible for this out-
come.*® However, in light of the various concerns that have been raised about
this account, one might instead follow Jens Damgaard Thaysen and Andreas
Albertsen, who contend that sanctionable choices are ones that generate costs
that must be borne by someone.*’ More precisely, these choices generate a
smaller quantity of total advantage than some alternative choice available to
the agent. In other words, they are choices that make it such that someone must
end up with less advantage than they otherwise could have had.

By declaring choices of this kind sanctionable, luck egalitarians ensure
that it is the agent who ends up internalizing these imposed costs rather than
anyone else. For example, in Coyote Wrestling, Agent chooses sanctionably
because she makes it such that there is less total advantage to go around. Had
she made a different choice, everyone could have lived rich, pain-free lives.
However, by wrestling a coyote, she makes it so that someone must be left com-
paratively worse-oft: either Agent’s life goes worse due the resultant pain, or
she is compensated for her suffering but at Compensator’s expense. Given that
someone must bear a cost as the result of her choice, that choice is sanctionable.

30 See Dworkin, Sovereign Virtue, 73; Cohen, Why Not Socialism? 17-18; and Lippert Rasmus-
sen, Luck Egalitarianism, 2, .

31 Thaysen and Albertsen, “When Bad Things Happen to Good People.” For an influential
objection to the classical account, see the “boring problem” raised by Susan Hurley, Justice,
Luck, and Knowledge, 160-61. Granted, I have recently argued that the boring problem is
not, in fact, a problem for luck egalitarians (Spafford, review of Strokes of Luck, 432-33).
However, there are other significant challenges to the classical account that are much
harder to dismiss. See, e.g., Olsaretti, “Responsibility and the Consequences of Choice”
Regarding the choice to adopt Thaysen’s and Albertsen’s account here, it should be noted
that I actually defend a rival account of sanctionable choice in Spafford, “Luck Egalitari-
anism Without Moral Tyranny” and Social Anarchism and the Rejection of Moral Tyranny.
That said, my favored account largely aligns with Thaysen’s and Albertsen’s while being a
fair bit more complex; thus, for the sake of simplicity, I use their account in what follows
(though the account is ultimately adjusted such that it more resembles mine for reasons
discussed in section 6 below). (See also note 34 below.) Granted, there are other accounts
one might adopt instead. For example, the boring problem has led Gerald Lang to reject
the classical account of sanctionable choice and propose an original alternative (“How
Interesting Is the ‘Boring Problem’ for Luck Egalitarianism?” and Strokes of Luck). How-
ever, given his doubts about the adequacy of his own proposal (Strokes of Luck, 196-99),
one might reasonably endorse Thaysen’s and Albertsen’s account (either independently
or as a comparatively-easy-to-work-with approximation of my own favored view).
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Thus, on this interpretation of luck egalitarianism, any inequality generated by
her internalizing the generated costs is just.

So far, this discussion has all attempted to describe the particular shares
of advantage that luck egalitarians think that a person should distribute to
others, ceteris paribus. In other words, it has discussed the allocative aspect
of luck egalitarianism. However, to show that the position is a rights-based
allocative theory, it must show that luck egalitarianism assigns rights on the
basis of its prescribed shares. To see why this is a plausible interpretation of
the theory, note that the characterization of the theory above already suggests
that the theory is appropriately stated in terms of rights. Specifically, note that
the apparent questions that luck egalitarians seek to answer are (a) whether
Compensator acquires a duty to eliminate inequality in Coyote Bite/Coyote
Wrestling by either transferring advantage to Agent or simply leveling down
by reducing her own share of advantage and (b) whether Agent has a duty to
refrain from acting in ways that would involuntarily transfer advantage from
Compensator or level down by reducing Compensator’s share of advantage.
After all, the point of the theory is seemingly to determine the permissibility
of redistribution, where this permissibility will be a function of persons’ vari-
ous permissions and duties to redistribute. Thus, luck egalitarianism must be
construed as a theory of duties. Of course, duties do not necessarily entail
the existence of some correlative right, as they might be nondirected, i.e., not
owed to any particular person(s). However, it seems plausible to think that
luck egalitarianism’s posited duties are directed given the fact that it seems
that Compensator would wrong Agent in Coyote Bite if she were to refuse to
transfer any advantage to Agent. To fail to discharge this duty would be to deny
Agent her just share and also benefit at Agent’s expense. Such a choice would
seemingly give Agent a basis for complaint against Compensator and render
feelings of resentment on her part apt—where both of these facts are signature
features of Agent having a right infringed. And for identical reasons, it seems
that Agent would wrong Compensator in Coyote Wrestling if she were to try to
restore equality by either taking some of Compensator’s holdings or otherwise
diminishing Compensator’s advantage.*>

32 Note that pure telic luck egalitarians would likely not endorse a rights-based interpretation
ofluck egalitarianism. For such luck egalitarians, inequality in the absence of sanctionable
choice is a bad-making property of states of affairs that consequentialist agents must weigh
against their various good-making properties when determining which realizable state of
affairs has the maximal quantity of moral value. Given this view, telic egalitarians tend not
to posit that persons have any sort of right to equality (for the original introduction of
this distinction, see Parfit, “Equality or Priority?” 84). However, their views might end up
being coextensive with the proposed theory depending on how much comparative moral
weight they assign to the badness of inequality versus good-making properties like the
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While luck egalitarianism is not typically articulated using the language of
rights, I have recently defended a luck egalitarian theory that rejects the exis-
tence of property claims and instead assigns persons natural luck egalitarian
rights over resources. On my view,

Each person [is assigned] a set of claims such that the luck egalitar-
ian principle would be satisfied if all persons respected the claims of
others—that is, any inequality would appropriately correspond to some
sanctionable choice on the part of the worse-off individuals. Or, to put
this point slightly differently, each person would have a claim against
anyone else using an unowned resource in some way if and only if that
use would leave her with less than her appropriate share of advantage,
where her appropriate share is either (a) equal to the respective shares
of those who have not yet chosen sanctionably if she has also not yet
chosen sanctionably or (b) adjusted downward from this value if she
has chosen sanctionably.>®

Notably, condition b implies that sanctionable choice leads to rights forfeiture.
For example, prior to wrestling the coyote, Agent has a set of claims against
others using resources in ways that will leave her worse-off than them. How-
ever, after her choice, she loses some subset of these claims. Specifically, if one
endorses the general approach to sanctionable choice posited above, she loses
asubset of claims such that justice requires her fully internalizing the costs that
she produces (such that Compensator does not have to internalize those costs).

When luck egalitarianism is presented in these terms—namely, as a theory
of egalitarian rights that are forfeited when agents choose sanctionably by gen-
erating costs—then it becomes apparent that it is a theory of the same kind
as the compensation thesis. Specifically, both theories assign rights and duties
such that everyone discharging their respective duties will realize a desired

total quantity of advantage that persons possess. Note that even if persons have directed

luck egalitarian duties to realize particular distributive states of affairs, these are just pro

tanto considerations that might be overridden by other consequentialist considerations

such as the effect that discharging those duties would have on the total quantity of advan-
tage. Typically, this overriding occurs when the goodness of the consequentialist consid-
erations is x times greater than the badness of infringing the right. Thus, very roughly, if
telic egalitarians declare the badness of luck-based inequality to be x times weightier than

the goodness of rival considerations, their judgments of all-things-considered permissi-
bility will be coextensive with those of rights-based luck egalitarians. That said, telic luck
egalitarianism would fail to capture the apparent directedness of redistributive duties just
described in the main text, making rights-based luck egalitarianism the superior theory
even if the two views prescribe/proscribe the same actions.

33 Spafford, Social Anarchism and the Rejection of Moral Tyranny, 52.
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distribution of advantage across at least certain persons. The question then
becomes whether these two theories are compatible. The subsequent section
will answer this question in the negative: the two theories imply incompatible
judgments when applied to cases of blameless wronging like Consent Evidence
and Forfeiture Evidence.

6. THE INCOMPATIBILITY OF LUCK EGALITARIANISM
AND THE COMPENSATION THESIS

According to the interpretation of luck egalitarianism provided just above,
an agent loses claims against others using resources in advantage-diminish-
ing ways when the agent makes a choice that generates costs. However, the
proposal is arguably imprecise, as a natural amendment to this statement is
that the agent loses these claims only if the evidence she possesses (and the
evidence that she reasonably ought to have gathered) suggests that her action
will generate such costs. To motivate this thought, consider the following case.

Coyote Surprise: Agent decides to go for a run in an urban area known
for its safety. However, in an unprecedented event, a coyote that had just
escaped from a nearby zoo leaps out of a bush and bites Agent, and the
resulting injury leaves her with untreatable pain. She otherwise lives a
life that is identical in quality to her neighbor, Compensator.

Intuitively, it seems that Agent’s normative status in Coyote Surprise is of a kind
with Agent’s status in Coyote Bite rather than with Agent’s status in Coyote
Wrestling. Specifically, in both Coyote Bite and Coyote Surprise, it seems unfair
if Agent is left worse-off than Compensator. By contrast, it does not seem unfair
if Agent is left worse-off than Compensator in Coyote Wrestling—and in fact,
it would seemingly be unfair if Compensator had to compensate Agent for her
suffering.

If this intuitive judgment is determinative, then one must adjust the pro-
posed account of sanctionable choice to accommodate it. As currently stated,
the account implies that Agent chooses sanctionably in Coyote Surprise, as
she acts in a way that generates costs: had she not chosen to go for a run, the
coyote, by hypothesis, would not have bitten anyone, with no distributable
costs thereby being generated. To avoid this implication, the account must be
amended such that Agent’s choice in Coyote Surprise does not count as sanc-
tionable. An extensionally adequate account will thus deliver this judgment
while still preserving the implications that (a) Agent chooses sanctionably in
Coyote Wrestling and (b) Agent does not choose sanctionably in Coyote Bite.
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To deliver these results, one can adjust the account by making sanctionable
choice a function of blameworthy cost imposition, with evidence-based fore-
seeability being a necessary condition of blameworthiness.>* On this approach,
the explanation for why it is fair to hold Agent accountable for the imposed
costs in Coyote Wrestling is that Agent is to blame for those costs (as she both
causes them, and the possessed and relevant evidence suggests that her choice
will bring them about). Similarly, it would be unfair to hold Agent accountable
in Coyote Bite because she is not to blame for those costs (since she did not
cause them). And while Agent does cause the costs in Coyote Surprise, that
imposition of costs is also not blameworthy (due to the fact that given both her

34 'This proposal has been endorsed by various luck egalitarians such as Carl Knight (“Egali-
tarian Justice and Expected Value” and “An Argument for All-Luck Egalitarianism”), and
itis one that I defend elsewhere (Spafford, “Luck Egalitarianism Without Moral Tyranny”
and Social Anarchism and the Rejection of Moral Tyranny, ch. 6). More precisely, I make
sanctionable choice depend upon whether the agent has reason to expect that her action
will generate costs (where the expected value of an action might be positive even if it is
foreseeable that it might impose costs). However, making mere foreseeability a necessary
condition of sanctionable choice is a weaker assumption than adopting my full account,
so this argument incorporates the former position rather than the latter.

The posited proviso could be made weaker still by making foreseeability alone a nec-
essary condition of sanctionable choice (rather than blameworthiness more generally)
without compromising the validity of the paper’s argument. However, the theoretical
advantage of the more general proviso is that it seems less ad hoc, as it provides a unifying
explanation of why foreseeability is a necessary condition of sanctionable choice that is
intuitively plausible (as it is plausible that one must be blameworthy if one is to be left
comparatively worse-off ). The disadvantage of positing the more general proviso is that
it will not be applicable to various other accounts of sanctionable choice. Note that a
blameworthiness proviso seems apt when appended to the account of sanctionable choice
endorsed by the paper (namely, Thaysen’s and Albertsen’s account); however, it would
not seem apt if one adopted instead an account that declared a choice sanctionable iff it
resulted in the chooser ending up worse-off than another party. This is because imposing
avoidable costs that must now be distributed seems like a form of wrongdoing that might
therefore be blameworthy while simply leaving oneself worse-off is not obviously wrong-
doing and thus is not the sort of choice that can be blameworthy. That said, rival accounts
of sanctionable choice will still seemingly need to posit some analog to the blameworthi-
ness proviso to avoid objectionable implications (e.g., that an agent chooses sanctionably if
she leaves herself worse-off in a way that she could not have foreseen). For example, while
Dworkin articulates his version of luck egalitarianism very differently from how things are
presented here, he would hold that (a) an inequality between Agent and Compensator in
Coyote Surprise—i.e., holding Agent responsible in this case—would be justified only if
Agent had declined an opportunity to insure against this outcome and (b) Agent has such
an opportunity to insure only if she knows the risk of the outcome occurring (Sovereign
Virtue, 77). Given that one cannot know the risk of an unforeseeable outcome occurring,
it follows that foreseeability is a necessary condition of holding individuals responsible on
Dworkin’s view, where this is akin to the posited blameworthiness proviso.
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evidence and the evidence more broadly available to her, she could not foresee
that her action would impose those costs).

If this is correct, then the rights-based approach to luck egalitarianism can
be understood as asserting the following: in any case where some person car-
ries out some cost-imposing action ¢, her rights to advantage—i.e., her permis-
sions to act in ways that would yield some specified share of advantage and her
claims against actions that would reduce this share of advantage—are uniquely
lost only if either her possessed evidence or the relevant evidence suggests that
¢-ing will generate costs that must ultimately be distributed across persons.*
Thus, Agent would not uniquely lose any rights to advantage in Coyote Surprise
but would uniquely lose such rights in Coyote Wrestling.

Contrast this result with that implied by the compensation thesis. The latter
holds that when Aggressor ¢s in cases like Consent Evidence and Forfeiture
Evidence, she uniquely loses those rights to advantage that would cause her
to fully internalize the costs that she generates. Further, Aggressor loses these
rights even though neither her evidence nor the relevant evidence suggests that
¢-ing will impose these costs. However, note that this conclusion directly con-
tradicts the luck egalitarian thesis presented in the previous paragraph, namely,
that blameworthiness is a necessary condition of a person uniquely losing
rights to advantage. Thus, accepting the compensation thesis requires reject-
ing rights-based luck egalitarianism.> This is a high theoretical cost for a rights
theorist to incur, as it yokes the adequacy of the thesis to the falsity of a plausi-
ble interpretation of a popular theory of distributive justice. While this might
not trouble libertarians and others who explicitly reject luck egalitarianism,

35 Thereason for the qualifier ‘unique’ is that, strictly speaking, luck egalitarians will hold that
aperson’s rights set is diminished in any case where she either imposes or incurs costs, e.g.,
Coyote Surprise and Coyote Bite. However, it is diminished along with everyone else’s set
of rights, as each person’s set of rights are adjusted to ensure that the imposed/incurred
costs are evenly distributed (i.e., full compliance with everyone’s adjusted rights will result
in each person receiving a share of advantage that is smaller than the one she would have
otherwise received and smaller to an equal degree).

36 One might try to avoid contradiction by amending luck egalitarianism’s necessary con-
dition of unique rights loss such that is disjunctive: a person loses rights to advantage in
virtue of ¢-ing when either the relevant evidence indicates that ¢-ing will impose costs
or ¢-ing infringes someone’s rights. However, this proposal seems unacceptably arbitrary.
Why is it that in some cases (e.g., Coyote Surprise), being blameless for ¢-ing precludes
Agent from forfeiting rights to advantage that she otherwise would have forfeited, but in
other cases (e.g., Consent Evidence), blamelessness does not preclude Aggressor from
forfeiting such rights? Absent a principled explanation of this supposed difference, one
cannot plausibly maintain that blamelessness sometimes precludes forfeiture but does not
have this effect in cases of rights infringement.
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rights theorists without such commitments might be reluctant to take on such
a significant commitment vis-a-vis distributive justice.

More directly, to affirm the compensation thesis is to deny that blame-
lessness insulates agents from uniquely losing rights to advantage. Thus, pro-
ponents of the solution cannot appeal to Agent’s blamelessness in Coyote
Surprise to support the exculpatory judgment that Agent does not have to
fully internalize the costs she incurs as a result of going for a run. Absent this
theoretical resource, they may find themselves committed to the proposition
that justice requires Agent fully internalizing the costs of being attacked by
a coyote in Coyote Surprise—a result that many might find troubling even
setting aside the more general question of whether the compensation thesis is
incompatible with rights-based luck egalitarianism.

7. AGAINST THE COMPARATIVE FAIRNESS SOLUTION

Having introduced luck egalitarianism, it is now possible to explain why the
comparative fairness solution does not adequately resolve the trilemma of sec-
tion 1. Recall that this solution holds that it is in fact fair for agents to internalize
the costs of blameless ¢-ing. Granted, this position is prima facie implausible, as
even Jorgensen concedes that it seems unfair to make agents like Aggressor bear
the costs in cases of blameless rights infringement. However, as noted above,
Jorgensen suggests that it is ultimately fair to make Aggressor internalize the
costs of blameless ¢-ing because this is the least unfair option available (since
the alternative of making Claimholder internalize those costs is even less fair).

This section argues that this inference rests on a false premise: if one accepts
the luck egalitarian position, then one can—and indeed must—endorse a third,
alternative prescription vis-a-vis Consent Evidence and Forfeiture Evidence.
Further, this alternative appears to be a fairer option than either of the ones
that Jorgensen considers. Thus, one cannot defend the comparative fairness
solution by appealing to the comparative unacceptability of the available
alternative(s).

To see what luck egalitarianism implies vis-a-vis Consent Evidence/For-
feiture Evidence, recall first what it prescribes in cases like Coyote Bite and
Coyote Surprise, wherein an agent imposes costs but is not blameworthy for
doing so. As noted in section s, if all parties start out equally situated, then any
imposed costs must be equally distributed across persons. Thus, in both cases,
if the pain of the coyote bite reduces Agent’s advantage by x units, then Com-
pensator must make transfers to Agent such that they each incur a cost of x/2
(since there are only two parties present in the scenario). This distribution of
costs ensures that the overall distribution of advantage remains equal, thereby
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avoiding the injustice of an inequality that cannot be vindicated by some sanc-
tionable choice on the part of the worse-off.

Given that Consent Evidence and Forfeiture Evidence are of a kind with
Coyote Bite and Coyote Surprise—i.e., they are cases in which an imposed cost
that does not correspond to some sanctionable choice must be distributed—
luck egalitarians would prescribe the same distribution of costs: Aggressor
and Claimholder should each internalize half of the total costs of Aggressor
¢-ing.*” Thus, luck egalitarianism reveals (via its prescription) that there is
an alternative way of distributing the costs of blameless ¢-ing beyond having
either Aggressor or Claimholder fully internalize them. Further, note that this
proposed distribution seems fairer than either of the proposed alternatives.
Given that no one is to blame for the imposed costs, it would be arbitrary—and
thus unfair—to make only Aggressor or only Claimholder incur those costs.
By contrast, an equal division of costs across persons seemingly avoids this
arbitrariness/unfairness.

Finally, note that this proposal also resolves Jorgensen’s worry that it would
be comparatively less fair for Claimholder to internalize the costs of Aggres-
sor ¢-ing in cases where Claimholder, for social reasons, is prone to having
her rights infringed. Recall the case from section 3 wherein Claimholder ends
up having her claims infringed by both Aggressor blamelessly ¢-ing and, later,
Infringer blamelessly ¢-ing. The plausible suggestion above was that it would
be fairer for Aggressor and Infringer to internalize their respective imposed
costs than have Claimholder internalize both sets of costs. However, again,
to consider only these two options is to propose a false dilemma, as the luck
egalitarian would endorse a third option that seems fairer than either of the
aforementioned ones: for each instance of blameless rights infringement, each
party should internalize an equal share of the costs. In other words, Aggres-
sor, Infringer, and Claimholder would each absorb one-third of the costs of
Aggressor ¢-ing and one-third of the costs of Infringer ¢-ing. This outcome
precludes Claimholder from having to bear any special burden resulting from
others’ propensity to infringe her rights.

Given that Aggressor internalizing the costs of blameless ¢-ing is not the
least unfair option available, Jorgensen cannot infer that it is fair fout court. Thus,
Jorgensen’s argument for the comparative fairness solution must be rejected.
Further, one should reject the solution itself, as it is prima facie implausible and

37 For a related suggestion, see Preda, who proposes that in certain cases of permissible
infringement where someone infringes a claim as an unavoidable side effect of enforcing
a different claim to some state of affairs obtaining, the costs of that infringement should
be shared by everyone who had a correlative duty to realize that state of affairs (“Are There
Any Conflicts of Rights?” 686-87).
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is no longer backed by a supporting argument capable of overriding that prima

facie judgment.®® This rejection, when paired with section 2’s rejection of the
noninfringement solution, leaves only one remaining option for resolving the
trilemma of section 1: reject the compensation thesis.

8. ARGUMENTS FOR THE COMPENSATION THESIS

The previous sections have presented two distinct arguments against the com-
pensation thesis. First, there was the incompatibilist argument of sections 46,
which tried to show that those who endorse the thesis must pay the high theo-
retical price of rejecting (rights-based) luck egalitarianism. Second, there was
the argument by elimination: to resolve the trilemma of section 1, one must
choose between endorsing the noninfringement solution, endorsing the com-
parative fairness solution, or rejecting the compensation thesis, where only the
last-mentioned option is theoretically acceptable. However, these arguments
must be weighed against the positive arguments that can be marshalled in sup-
port of the compensation thesis. This section considers six such arguments and
argues that none of them succeed.

To begin, one might argue for the compensation thesis—and simultaneously
object to the incompatibility argument of section 6—by suggesting that, actually,
luck egalitarianism implies the judgment that Aggressor must uniquely compen-
sate Claimholder in cases like Consent Evidence and Forfeiture Evidence, which
is to say that luck egalitarianism implies the compensation thesis. This argument
takes the signature commitment of luck egalitarianism to be holding people
responsible for their choices by making them internalize the resulting costs. For
example, when agents gamble and lose, luck egalitarians classically hold that
any resulting inequality is just, with the losers thereby not being entitled to any
compensation for their bad option luck.>® Further, to compensate them would
be unjust, as that would make others absorb the costs of their reckless choices.

38 Jorgensen also gives a second quick argument in defense of the comparative fairness solu-
tion. Specifically, she notes that it would be appropriate for Claimholder to internalize the
costs of Aggressor ¢-ing if Claimholder had consented to that ¢-ing; however, given that
Claimholder has not consented in cases of blameless wronging, it would be inappropriate
for her to internalize those costs—where this leaves only Aggressor to absorb the costs
(Jorgensen Bolinger, “Moral Risk and Communicating Consent,” 202). The problem with
this argument is that just because Claimholder consenting is a sufficient condition of it
being appropriate for Claimholder to internalize the costs of ¢-ing, it does not follow that
itis also a necessary condition.

39 Where option luck contrasts with brute luck, i.e., inequality-grounding costs that are the
result of luck but not avoidable gambles (e.g., the costs imposed by congenital health
conditions).
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However, when applied to Consent Evidence and Forfeiture Evidence, luck
egalitarianism would then imply that Aggressor should absorb the costs of her
choice to ¢, as this outcome would be just (because it is simply making Aggres-
sor internalize the costs resulting from the gamble she made by ¢-ing), with the
alternative being unjust (as Claimholder would then be forced to absorb the
costs created by Aggressor).*® Further, the way to make it such that Aggressor
internalizes the costs of her wrongdoing is by having her pay compensation
to Claimholder. Thus, contrary to the foregoing argument, luck egalitarianism
actually supports the compensation thesis’s contention that wrongdoers have a
unique duty to compensate the wronged parties for any harm inflicted.*!

The reply to this argument begins with the observation that there are many
rival interpretations of luck egalitarianism, each with its own distinct set of
implications. Some of these interpretations offer rival accounts of what quali-
fies as advantage (i.e,, what it is that must be distributed equally in the absence
of sanctionable choice); others differ with respect to whether they declare an
equality unjust when one party has chosen sanctionably (as discussed in note
28 above). For these purposes, the relevant point of interpretive disagreement
is over which choices qualify as sanctionable. Specifically, note that the just pre-
sented luck egalitarian argument for the compensation thesis presupposes the

40 Note that this judgment also aligns with the prescriptions of the responsibility account, a
widely endorsed position in the literature on self-defense. According to those who defend
some version of this account (e.g.,, McMahan, “The Basis of Moral Liability to Defensive
Killing”; Otsuka, “Killing the Innocent in Self-Defense,” 91; and Gordon-Solmon, “What
Makes a Person Liable to Defensive Harm?”), when P threatens Q with wrongful lethal
harm, fairness requires that P internalize that harm rather than Q. Thus, Q can permissi-
bly defend herself by killing P in such circumstances. This seems to be an implication of
the more general luck egalitarian view that fairness requires agents internalizing the costs
they create (as noted by Gordon-Solmon, “What Makes a Person Liable to Defensive
Harm?” 546). If this is right, the advocate of the proposed argument/objection might hold
that the compensation thesis and the responsibility account are both facets of luck egali-
tarianism. Notably, similar remarks might apply to Jorgensen’s fairness-based account of
self-defense, which builds on the responsibility account by positing that Q can permissibly
defend herself if P either threatens Q with wrongful harm or gives Q evidence that she has
threatened Q with harm (along with various constraints that cannot be listed here). See
Jorgensen Bolinger, “The Moral Grounds of Reasonably Mistaken Self-Defense,” 147. While
this account diverges from standard responsibility accounts in that it makes permissible
self-defense a function of evidence versus mere harm, this extension might be seen as align-
ing with evidentialist versions of luck egalitarianism such as the one that I endorse (“Luck
Egalitarianism without Moral Tyranny” and Social Anarchism and the Rejection of Moral
Tyranny). If both Jorgensen’s responsibility account and her defense of the compensation
thesis do indeed follow from a more general luck egalitarian approach to justice, that would
make her views of consent and self-defense coherent in a way that is theoretically attractive.

41 Tam grateful to an anonymous reviewer for raising this argument/objection.
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following interpretation of sanctionable choice: an agent chooses sanctionably
if she makes it such that an otherwise avoidable cost must now be absorbed by
some person(s). Thus, when Aggressor generates a distributable cost in Consent
Evidence/Forfeiture Evidence, she is held to have made a sanctionable choice,
making the just outcome one where she is left worse-off than Claimholder.
This proposed account of sanctionable choice is seemingly identical to the
one proposed in section s. There, following Thaysen and Albertsen, it was sug-
gested that a sanctionable choice is one that generates costs that must be borne
by someone—with this account supporting the just presented argument’s con-
clusion that Aggressor chooses sanctionably in Consent Evidence/Forfeiture
Evidence. However, recall that section 6 argued that an interpretation of luck
egalitarianism that incorporates this account of sanctionable choice is exten-
sionally inadequate, as it generates unacceptable results in Coyote Surprise. In
that case, it was posited that Agent does not choose sanctionably (i.e., it would
be unjust if she were left worse-off than others) despite the fact that she made
a choice that generated costs. Given that the posited interpretation of luck
egalitarianism/sanctionable choice yields an unacceptable result in Coyote
Surprise, it was argued that one must reinterpret the notion of sanctionable
choice such that sanctionable choices include only those where the agent is
blameworthy for producing some cost (where blameworthiness is a function of
what is foreseeable given the available evidence). Finally, since Aggressor is not
blameworthy in either Consent Evidence or Forfeiture Evidence, this exten-
sional adequacy-improving (re)interpretation of luck egalitarianism implies
that she does not choose sanctionably and thus that it would be unjust if she
had to fully internalize the cost of ¢-ing. In short, while some interpretations
ofluck egalitarianism do imply the compensation thesis—and thus function as
arguments for the thesis—these interpretations are unacceptable due to being
extensionally inadequate.** The first proposed argument for the compensation

42 What, then, is the relationship between luck egalitarianism and the responsibility account
discussed in note 40 above? Answering this question is complicated by the fact that pro-
ponents of the responsibility account are typically interested in determining how to dis-
tribute only indivisible costs, whereas the proposed interpretation of luck egalitarianism
generally presupposes that costs are divisible, e.g., when it prescribes that costs are to be
equally shared in cases of blameless cost imposition. One possibility is that the proposed
interpretation of luck egalitarianism is incompatible with the responsibility account, as
the former might imply that if P threatens Q with wrongful indivisible harm—but is not
blameworthy for doing so, i.e., her choice is not a sanctionable one—then a coin should
be flipped to determine who should incur the cost. Such incompatibility would mean
that the argument from Coyote Surprise would have to be weighed against whatever rea-
sons there are for accepting the responsibility account. Alternatively, one might take luck
egalitarianism and the responsibility account to have distinct subject matters, with the
former applying only to cases where costs are divisible while the latter applies only to
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thesis is therefore unsound (and also fails as an objection to the incompatibility
argument of section 6).

Second, one might endorse the compensation thesis on the more general
grounds that it would be unfair if the rights holder had to incur costs generated
by someone violating her rights.** However, the discussion of the previous
section serves to undermine this proposal. While it might initially seem unfair
to impose costs on Claimholder in cases like Consent Evidence and Forfeiture
Evidence, this judgment is substantially softened once one considers that the
only alternative is making a blameless Aggressor fully internalize the costs—an
alternative that runs contrary to both luck egalitarianism and the broad set of
intuitive judgments to which its proponents appeal. As discussed in section 7,
once one notes that it seems equally unfair for either a blameless Aggressor or
a wronged Claimholder to fully internalize the costs of Aggressor’s blameless
action, then having Claimholder internalize half of the imposed costs does not
seem unfair.

Third, one might appeal to Loren Lomasky’s argument for the compensa-
tion thesis.** Unfortunately, this argument rests partially on Lomasky’s theory
about the grounds of rights, and fully recapitulating and critically engaging with
this theory would go beyond the scope of this paper. However, a more general
version of the argument can be posited that does not presuppose Lomasky’s
grounding theory. On this reconstruction, when assessing who should inter-
nalize the costs of ¢-ing, one must look to whose projects are advanced by the
¢-ing (where a project is roughly an end that a person is committed to realizing
via some long-term, self-conception-modifying, life-structuring plan).** For
example, in the Permissible Infringement case, Lomasky notes that it is only
Hiker whose ends are advanced by the use of Owner’s cabin. Again, setting
aside the exact details of Lomasky’s account, he suggests that it would be inap-
propriate for Owner to then incur the costs associated with Hiker using the
cabin to survive for the sake of pursuing Hiker’s various projects. Indeed, one
might generalize this judgment by positing that it is unfair to make a victim of
rights infringement internalize the costs of said infringement when the benefits

cases where costs are indivisible (and those costs will be imposed via one party wronging
another). This approach would render the two positions compatible, as luck egalitarianism
would imply that costs should be shared equally in Forfeiture Evidence without the further
implication that it would be wrongful for Claimholder to kill Aggressor if Aggressor would
otherwise kill her (i.e., if the costs to be distributed were indivisible). Unfortunately, a
comparative assessment of these two possibilities cannot be provided here.

43 For an example of this worry, see Davis, “Rights, Permission, and Compensation,” 381.
44 Lomasky, “Compensation and the Bounds of Rights.”
45 Lomasky, Rights Angles, so.
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of that infringement are internalized by the perpetrator of the infringement.*®
Given that such a distribution of costs would seemingly be unfair even if the
cost-imposing action were not a rights infringement, this Lomasky-inspired
principle seems plausible.

Despite its plausibility, this principle fails to support the compensation
thesis for two related reasons. First, there will be many cases of infringement
where the beneficiary of the action is someone other than the infringing agent.
For example, suppose that in Consent Evidence, Aggressor ¢s with the inten-
tion of benefitting both Claimholder and a third party, Beneficiary, the latter
of whom actually benefits (unlike Claimholder, who incurs a cost as per the
initial description of the case). Given that Aggressor does not intend to ben-
efit from ¢-ing and does not internalize any benefits, the Lomasky-inspired
principle would not support the judgment that Aggressor should internalize
the costs of ¢-ing. Rather, seemingly either Beneficiary or both Claimholder
and Beneficiary should internalize the costs given that they are the (intended)
beneficiaries of the action.*’

The second problem with the argument from Lomasky’s principle is that it
fails to take into consideration howluck egalitarianism bears upon the question
of whose projects are advanced by a given act of ¢-ing. Note that if luck egal-
itarianism is correct, the benefits of any given action are effectively socialized,
as justice requires that any generated advantage be distributed in a way that
realizes an equal distribution (or, more precisely, a distribution that is either
equal or unequal in a way that corresponds to previous sanctionable choices).
For example, suppose that Augmenter blamelessly wrongs Costbearer by ¢-ing,
where ¢-ing produces y units of total distributable advantage but also imposes
a cost of x on Costbearer. Further, suppose that (a) y is greater than x, (b)
Augmenter and Costbearer are the only existing people (an assumption of all
the cases in this paper), (c) they possess equal quantities of advantage, and (d)
neither has previously made a sanctionable choice. How then should x and
y be distributed? If the compensation thesis were false, the luck egalitarian
would say that Costbearer’s loss of x should first be offset using the gain of y (to
restore equality), with the remainder of the gains from y being divided equally
between Augmenter and Costbearer—i.e., both Augmenter and Costbearer
receive (y — x)/2 units of advantage. This distribution of the costs and bene-
fits of ¢-ing would result in Augmenter and Costbearer ending up with equal
quantities of advantage, which is what justice requires.

46 Jorgensen also seems to endorse something like this principle. See Jorgensen Bolinger,
“Moral Risk and Communicating Consent,” 203.
47 Asimilar argument is advanced by Montague, “Davis and Westen on Rights and Compen-
sation,” 393-94.
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Suppose now that the compensation thesis is correct in addition to luck
egalitarianism. Seemingly, one would first prescribe that advantage should be
equalized in the way just described, as this is what luck egalitarianism requires.
One must then factor in the compensation thesis, where its contribution must
seemingly be that Augmenter must pay additional compensation to Costbearer
even after the costs incurred by Costbearer have been offset by egalitarian redis-
tribution. For example, if the thesis is taken to hold that Augmenter must pay
full compensation to Costbearer, then one might hold that Augmenter must
now make additional transfers to Costbearer such that Costbearer gains an
additional x units of advantage.

There are two things to note about this proposal. First, this case functions as
an additional reply to the fairness argument for the compensation thesis. Given
that luck egalitarianism already ensures that Costbearer is fully compensated
for her incurred costs—at least in cases where Augmenter’s actions generate a
positive quantity of distributable total advantage on net—then fairness does
not seem to require her receiving any additional compensation from Augmenter.
Second, the luck egalitarian prescription makes it unclear that Augmenter is the
beneficiary of her ¢-ing, thereby undermining the Lomasky-inspired rationale
for endorsing the compensation thesis. Given that Augmenter must redistribute
her gains in an equality-realizing way, it no longer seems that Augmenter’s ¢-ing
is advancing her project; rather, it is advancing a collective egalitarian project,
only the particular shape of which is influenced by Augmenter’s choice. Granted,
Augmenter might be the de facto beneficiary of her ¢-ing if she declines to carry
out the mandated luck egalitarian transfers to Costbearer. And in such a case,
she would be obliged to make transfers to Costbearer. However, this obligation
would be an implication of luck egalitarianism rather than one grounded in
the appropriate distribution of the benefits of a rights infringement. Thus, the
Lomasky-inspired argument does not seem to support the compensation thesis.

A fourth argument for the compensation thesis is that it is needed to ade-
quately recognize Claimholder’s status of having a claim against Aggressor
¢-ing in Consent Evidence/Forfeiture Evidence. Note that a luck egalitarian
theory of rights that excludes the compensation thesis yields identical distrib-
utive prescriptions in Consent Evidence, Forfeiture Evidence, and Coyote Sur-
prise: in all three cases, the imposed costs of blameless choice (i.e., Aggressor’s
and Agent’s choices) are distributed equally across all parties. Thus, the fact that
Claimholder has a claim violated in Consent Evidence/Forfeiture Evidence—
while Compensator does not suffer such violation in Coyote Surprise—seems
to make no normative difference as far as the proposed compensation thesis-re-
jecting theory is concerned. However, it seems as though Claimholder’s claim
should make some normative difference.
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This argument can be sidestepped by maintaining that even though Aggres-
sor does not have to compensate Claimholder when Aggressor blamelessly
wrongs her, Aggressor still has a duty to apologize to Claimholder for violating
her claim. Such a remedial duty can then serve to distinguish the normative
status of Compensator in Coyote Surprise from Claimholder in Consent Evi-
dence/Forfeiture Evidence. While both agents impose costs, only Aggressor
must apologize for her action, where this fact reflects Aggressor’s unique spe-
cies of wrongdoing. Thus, no duty of compensation is needed to distinguish
agents who impose costs by wronging others (e.g., Aggressor in Consent Evi-
dence) from those who simply impose costs (e.g., Agent in Coyote Surprise).

Fifth, one might be attracted to the compensation thesis because it serves
other important normative functions. Consider, for example, an argument that
Jorgensen makes in the context of defending the fairness of person Accultur-
ated internalizing the full costs of ¢-ing when (a) she (blamelessly) wrongs
person Communicator because (b) Acculturated relies on a social conven-
tion that is morally problematic in some way (e.g,, Communicator says, “You
may not ¢,” but there is a conventional understanding in her society that this
really means “You may ¢” when uttered by women). Jorgensen argues that
holding people responsible for acting on the evidence furnished by bad con-
ventions—i.e., making them internalize the costs of their resulting wrongful
actions—helps maintain and improve their responsiveness to moral reasons.*®
Jorgensen argues that when Acculturated relies on a bad convention, she fails
to respond to the various moral reasons for not acting on that convention. This
mistake is then corrected by holding Acculturated responsible as, by making
Acculturated internalize the costs of her ¢-ing, Acculturated and others are
put “in a position to recognize that the [conventional] signals are bad ones*
Assuming that an adequate moral theory will be one that countenances this

48 Jorgensen Bolinger, “Moral Risk and Communicating Consent,” 203. Here she cites Victoria
McGreer and Philip Pettit, who argue that it is appropriate to hold agents responsible (via
both blame and the associated reactive attitudes like resentment and indignation) in social
contexts where third parties can make agents more disposed to respond to moral reasons
via exhortation and expectation (McGreet and Pettit, “The Hard Problem of Responsibility,”
177-79). However, as an interpretive matter, McGreer and Pettit seem more concerned with
whether blame and emotions like resentment are appropriate than whether they are useful
for cultivating reason-responsiveness. On their view, the mere ascription of reason-respon-
siveness to agents is a form of exhortation that cultivates the agents’ capacity to respond to
reasons, with blame/resentment merely being apt responses when agents fail to appropri-
ately attend to those reasons. By contrast, Jorgensen seems to take blame to function as the
exhortation that cultivates agents’ moral capacities. This paper will focus on Jorgensen’s
construal, as it more directly supports endorsing the compensation thesis.

49 Jorgensen Bolinger, “Moral Risk and Communicating Consent,” 203.
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educative process, it follows that one should allow for Acculturated being held
responsible for the costs of ¢-ing.

Jorgensen’s discussion focuses on cases where (a) Acculturated’s available
evidence suggests that ¢-ing is permissible and (b) the fact that the evidence
suggests this is morally problematic. However, her reasoning might equally
apply to cases like Consent Evidence and Forfeiture Evidence, where the evi-
dence is not morally problematic.*® In cases of morally problematic conven-
tions, the badness of those conventions gives agents reason to refrain from
acting on the evidence furnished by those conventions. Holding them respon-
sible for any resultant wrongs is then a way of drawing their attention to those
overlooked reasons. Note, though, that the same reasoning might apply in
Consent Evidence/Forfeiture Evidence: Aggressor has reason to refrain from
acting on the evidence provided to her because it is not reliable. Thus, Jor-
gensen might maintain that Aggressor should be held responsible for ¢-ingasa
way of attuning her to this overlooked reason—where the compensation thesis
must be affirmed if Aggressor is to be held responsible in this way.

The first thing to note about the foregoing argument is that it has an empir-
ical element that might be questioned. Does discharging compensatory duties
really educate wrongdoers in the posited way? Without collecting actual rele-
vant data, it is hard to affirm this with certainty. Further, insofar as pre-empir-
ical hypothesizing goes, it seems equally plausible that discharging a duty to
apologize would educate at least as effectively as discharging a compensatory
duty. Note that Jorgensen’s hypothesis is that discharging compensatory duties
will draw the agent’s attention to the relevant reasons on which she should
have acted. However, Aggressor apologizing to Claimholder would seemingly
equally emphasize to Aggressor that she should not have ¢-ed in cases like
Consent Evidence and Forfeiture Evidence. In fact, the semantic nature of apol-
ogy makes a duty of apology seem better suited for educating Aggressor than
a duty of compensation. In theory, Aggressor could discharge a duty to com-
pensate Claimholder without any understanding of what she did wrong or why
she must carry out the act of compensation. By contrast, an adequate apology
would require such an understanding. Thus, the educative effect of complying
with a theory of rights that posits a duty of apology seems likely to be even
greater than the effect of complying with the compensation thesis—though,

50 Itis not fully clear whether this implication is intended by Jorgensen. Her proposal is
specific to cases where morally problematic social conventions obtain. However, it follows
immediately on the heels of a general defense of Aggressor having to internalize the costs
of ¢-ing in cases like Consent Evidence, suggesting that the proposal applies in these cases
as well.
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ultimately, empirical observation and experimentation would be needed to
conclusively demonstrate this point.>!

Finally, it is worth considering an argument for the compensation thesis
developed in the literature on tort theory and advanced in various forms by
Ernest Weinrib, Arthur Ripstein, and John Gardner.** In particular, the discus-
sion will focus on Gardner’s version of this argument, as he develops the point
in greater detail and in explicitly moral terms. Consider the case where A owes
Cadutynot to ¢. As Gardner presents the argument, there is some more funda-
mental moral reason R that grounds—and thus explains—A’s duty (60).>* Now
suppose that A breaches her duty by ¢-ing. Gardner argues that in such a case,
Ano longer has a duty not to ¢ (as, presumably, agents cannot have duties to do
what cannot be done) (59). However, while the duty is negated, Gardner argues
that R persists. First, it persists in the sense that A still has reason not to ¢ were she
able to do so, e.g., if she had the power to change the past (63). More importantly,
it persists in the sense that the same reason for refraining from ¢-ing can also
be a reason to undertake other actions now that A has ¢-ed. Specifically, it will
(often) be a reason to compensate C via some compensatory action y (60-61),
as compensating at least partially conforms to R now that full conformance is
impossible. For example, Gardner suggests that everyone who rides a bus might
have a duty to pay the fare up front because they all share the following reason
to pay: paying “helps to see to it that the bus company gets paid for the services
it provides, and hence is.... encouraged to provide them” (60). If someone then
forgets to pay the fare, she no longer has a duty to pay the fare before riding, but
the posited grounds of this duty now become a reason for her to retroactively
mail a check to the company, with this reason grounding an associated compen-
satory duty (60). Gardner calls this account of remedial duties the continuity
thesis, and it seems to function as an argument for the compensation thesis: A
acquires a duty to compensate Cin virtue of her ¢-ing because the ground of her
duty not to ¢ becomes a duty-generating reason to compensate C.

While this is an elegant explanation of A’s remedial duty, it is vulnerable to
two objections. First, the extent to which the continuity argument supports the
compensation thesis depends on the specific reasons that ground all existing
and future duties. In the bus case, it is apparent how post-infringement com-
pensation advances the same end as discharging the initial duty; however, it is
far from clear that the ground of every duty will also be a reason for the duty

51 Thanks to an anonymous reviewer for pressing me to be clearer about the role that empir-
ical hypotheses play in these arguments.

52 Weinrib, “The Gains and Losses of Corrective Justice,” 295; Ripstein, “As If It Had Never
Happened,” 1979; and Gardner, Torts and Other Wrongs.

53 All parenthetical citations are to page numbers in Gardner, Torts and Other Wrongs.
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holder to provide compensation after she breaches that duty. If it turns out that
there are even some duty-grounding reasons such that one cannot conform to
those reasons by providing compensation, then the continuity argument will
not support the compensation thesis in its very general form.

Second, even if one sets aside this first objection, the continuity argument
does not support the compensation thesis’s contention that A uniquely has a
duty to compensate C in virtue of her ¢-ing. To see this, consider an abstract
version of Gardner’s bus case wherein everyone has a duty not to ¢ grounded
in some shared reason R.** Further, suppose that A breaches her duty/fails to
conform to R by ¢-ing, where the next best mode of conformance is compen-
sating C by y~ing. Thus, according to the continuity thesis, R now grounds A
having a compensatory duty to y. But why does third party B not also have a
duty to y? After all, B had the same duty not to ¢ as A, where that duty was
grounded in R. And now, just like A, she cannot conform to R by making it such
that C is not subjected to ¢-ing. Finally, given that A’s optimal conformance
with R requires y-ing under such circumstances, it seems that conformance
with R would equally require that B ¢ under the circumstances—where this
requirement gives rise to a remedial duty to .

In short, A and B seem to be symmetrically situated vis-a-vis R, ¢, and v.
Thus, if the continuity thesis implies that A acquires a remedial duty to v, it
seemingly also must imply that B acquires a duty to V. Or, put another way,
Gardner seems committed to affirming that when it comes to conforming to R,
the best thing to do is ensure that C does not suffer from ¢-ing and, failing that,
ensuring that C is the beneficiary of an act of y~ing. Given that by hypothesis,
Rapplies equally to both A and B, B must y to conform with her reasons. Thus,
the continuity thesis seemingly implies that B also has a remedial duty to v.
Such aresult fails to support the compensation thesis’s contention that A—and
A alone—has a duty to y given her ¢-ing.

This point can be made less abstract by applying it to Gardner’s bus case.
There it was posited that each person has a duty to pay her fare because (a) she
has reason to ensure that the bus company continues to operate, and (b) paying
the fare conforms to that reason—presumably because, absent payment, the
company will scale back its operations. When A breaches her duty by failing to
pay her fare, she threatens the operations of the bus company; thus, Gardner

54 Some might wish to individuate actions in a more fine-grained way such that only a par-
ticular agent can ¢ because ¢-ing incorporates her body and no one else’s. For simplicity,
it will be assumed that actions are individuated in a slightly more coarse-grained way such
that different persons can ¢; however, for those attracted to fine-grained action individua-
tion, the case can be redescribed in terms of R being a reason for each person to undertake
her own agent-relative action to realize a particular non-agent-relative state of affairs.
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concludes that she must pay compensation to conform to her reason, as such

compensation will have a similar effect with respect to sustaining the company’s

operations. However, note that some other bus rider B equally has the same

reason to pay her fare—namely, she aims to preserve the company’s operations.
And now that A has threatened these operations via nonpayment, it seems that
Btoo hasreason to mail a compensatory check to the company to keep the buses

running (with her payment being just as good as A’s payment vis-a-vis sustaining
the company’s operations). Granted, such action might not be needed if she

knew that A were mailing a check instead. And she would be better offif A were

the one to compensate the company. However, the same things can be said of A
with respect to B. Thus, as far as having reason to compensate goes, the two seem

to be symmetrically situated, with the continuity argument failing to demon-
strate that A—rather than B—has a duty to provide compensation.

Against this objection, the proponent of the continuity argument might
reply that A and B are not in fact symmetrically situated in either this case
or its more generalized version above. This is because A, unlike B, has previ-
ously failed to conform to R by ¢-ing, where any adequate interpretation of
the continuity thesis holds that this gives A special reason to compensate C
such that only A ends up with a compensatory duty. The problem with this
reply is that it begs the question. Note that the proposition that A has a special
duty-grounding reason to compensate C in virtue of breaching her duty not
to ¢ is just a reassertion of the compensation thesis. Thus, if the continuity
thesis is interpreted in these terms—or the continuity argument relies upon
this proposition in any way to establish the asymmetry of A and B vis-a-vis C,
R, and y~ing, then it is assuming what it aims to prove, namely, that prior duty
infringement grounds a unique duty to compensate.

There may well be further arguments for the compensation thesis beyond
the six listed above. Given this possibility, this section cannot be treated as a
conclusive demonstration that no argument for the thesis succeeds. That said,
there is, prima facie, limited reason for endorsing the compensation thesis. It
should thus be rejected to both resolve the trilemma of section 1 and avoid any
contradiction with rights-based luck egalitarianism.

9. CONCLUSION

This paper has presented two arguments against the compensation thesis. First,
it has argued that the thesis is incompatible with (a plausible interpretation
of) luck egalitarianism, as the latter posits that blameworthiness is a necessary
condition of forfeiting rights to advantage while the former implies that rights
to advantage are forfeited in cases where that condition is not met. Second,



Rights Infringement, Compensation, and Luck Egalitarianism 413

the paper has presented a trilemma for rights theorists: in cases of blameless
wronging, one cannot simultaneously hold that (1) someone is wronged, (2)
the compensation thesis is true, and (3) it is unfair for a blameless party to
have to fully internalize the costs of her action, where this unfairness renders
a posited theory unacceptable. The paper has argued that one cannot resolve
this trilemma by rejecting either proposition 1 or proposition 3. Thus, one must
resolve the trilemma by rejecting the compensation thesis. Finally, the paper
has objected to six potential arguments in support of the thesis. Given the
absence of a successful supporting argument for the compensation thesis and
the two arguments against it, the compensation thesis should be rejected.*®

Te Herenga Waka—Victoria University of Wellington
jesse.e.spafford@gmail.com
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CHALLENGES FOR THE INABILITY
THEORY OF DISABILITY

Stephanie Elsen

HY IS IT IMPORTANT to think about what makes a condition a dis-

ability? Many of us aim to shape social practices in a way that pays

more attention to the situation of people with disabilities in society,

and we expect the same from the state’s social systems. Doing so assumes that

there is a basis on which we can justifiably classify certain conditions as dis-

ability. But at the same time, we do not seem to have a good grasp of what it

means to have a disability. As a result, we are unsure whose situation needs to

be considered when it comes to the topic of disability. There is also the ques-

tion of whether it is at all meaningful to think about moral issues specifically in

relation to disability. For example, instead of thinking more specifically about

the situation of people with disabilities who are affected by loneliness, why not

think exclusively about what obligations the situation of all those affected by

loneliness imposes on us? Justifying the need for such a special focus in moral
reasoning requires an account of what makes something a disability.

In his 2020 paper “Disability as Inability,” Alex Gregory offers a disability
account that promises to fill the explanatory gap in our classificatory, social,
and moral practices related to disability.' On his view, what distinguishes cases
of disability from cases of nondisability is a particular kind of inability that is
determined relative to the statistically most common body features and abil-
ities in a reference class. It is this particular kind of inability that is shared by
individual disabilities such as “motor neurone disease, diabetes, achondropla-
sia, deafness, a missing lower arm, and cerebral palsy” (23).

The inability theory ties in with two aspects of how we commonly use the
term ‘disability’ in everyday life and therefore appears attractively simple and
intuitive. These are the ideas that disability is about a limitation of abilities and
a deviation from the typical or normal. There are already a number of proposals
that take up these two features of our language use, but these proposals face

1 Gregory, “Disability as Inability” (hereafter cited parenthetically). Gregory has these aims
in mind when he motivates and defends the inability theory (23, 24). In addition, there
are reasons to believe that the inability theory is a promising starting point for addressing
these challenges. I come back to this point below.
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intricate difficulties.” The inability theory is an attempt to follow this natural
line of thought in a way that avoids the problems of earlier versions.?

This paper starts from the assumptions that we need a disability account and
that the inability theory is in many respects a convincing proposal for such an
account. The main focus, however, will be the features of the inability theory
that have costly disadvantages and therefore motivate the search for a disability
account that can do without these features.

I proceed as follows. In section 1, I introduce Gregory’s adequacy criteria for
a disability account and his proposal for meeting these criteria—the inability
theory of disability. Further, I present how he rejects common objections to the
classificatory adequacy of the theory and what he sees as the main merits of his
proposal. In section 2, I elaborate on some of the objections that have already
been raised against Gregory’s proposal or, more generally, against disability
accounts that focus on ability limitations. I use four types of examples to show
that Gregory’s theory continues to struggle with problems of over- and under-
inclusiveness, or fails to provide guidance for classifying disability. In section
3, I raise a more fundamental problem for the inability theory. I argue that it
meets one of Gregory’s central adequacy criteria for a disability account at the
cost of not meeting the other. I conclude in section 4.

1. THE INABILITY THEORY

With the inability theory, Gregory pursues two goals:

I aim to provide an account of disability that picks out something real
in the world—to offer a theory that carves nature at the joints. Such
a descriptive theory would show what various disabilities have in
common and explain what distinguishes them from other superficially
similar phenomena.... In fact, we need a theory that carves nature at
the joints and whose content is tolerably close to our everyday concept
of disability so that we can recognize the theory as a more careful and
complete version of that everyday concept. (24, 25)

2 Other disability accounts that assign a crucial role to inabilities include Amundson, “Dis-
ability, Handicap, and the Environment”; Hull, “Defining Disability”; World Health Orga-
nization, “International Classification of Impairments, Disabilities, and Handicaps,” 143,
and “International Classification of Functioning, Disability and Health,” 213; Buchanan
et al., From Chance to Choice, 286; and Begon, “Disability.”

3 The way David Wasserman and Sean Aas include Gregory’s proposal in their contribution

“Disability” in the Stanford Encyclopedia of Philosophy suggests that Gregory’s inability
theory is being received along these lines.
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His objective of developing an account that picks out something real in the

world we might call the realist criterion. This criterion ensures that a disability
account provides a standard of correctness that does not merely derive from

our intuitive everyday classifications of disability. But by claiming that the the-
ory’s content should be “tolerably close to our everyday concept of disability,”
Gregory accepts a further adequacy criterion. We might call this one the con-
servative criterion. It says that cases of disability and nondisability considered

paradigmatic in everyday judgments about disability are to be classified accord-
ingly by the theory.

According to Gregory’s final version, the inability theory says:

To be disabled is to be less able to do something than is typical, where
this degree of inability (1) is partly explained by features of your body
that are atypical and (2) is not explained by anyone’s attitudes toward
those bodily features. (33)

On Gregory’s view, whether body features are atypical depends on which body
features are statistically most common among people of the same sexand stage
of development (for example, among female adults). Atypical inabilities are
defined analogously. Whether the relevant kind of inability is present depends
on which abilities and ability levels are statistically most common among
people of the same sex and stage of development.

The inability theory allows that abilities are individuated in such a way that
they can also be capacities to carry out relatively specific actions or activities,
such as “playing a piano with your fingers” (27). Furthermore, according to
Gregory, an inability can be present both when someone is completely lack-
ing an ability or when someone has the ability but to a lesser degree. By means
of this latter feature, the inability theory avoids one familiar objection, which
says that disabilities—such as conditions that affect energy levels or achon-
droplasia—often do not prevent one from doing anything specific and are very
variable in their effects.* On the inability theory, even if such conditions do not
generally prevent one from carrying out a particular activity, they may have the
effect that one can no longer carry out a particular activity for a certain period
of time, such as working a forty-two-hour week (28).

Gregory also assumes that there is no sharp line between statistically typical
and statistically nontypical bodily features or ability levels (29). In this way,
he also addresses another objection, which claims that the inability theory is
overinclusive. Someone can have slightlyless typical body characteristics—"“as

4 Barnes, The Minority Body, 17.
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being a petite woman”—and still be within the range of the typical and there-
fore not count as having a disability, despite being less able in some dimensions.?

A similar objection aimed at overinclusiveness states that on the inability
theory, the lack of statistically typical but intuitively completely irrelevant abili-
ties such as tongue rolling and ear wiggling also counts as disability.’ Gregory’s
response is to accept this result and instead explain away our intuitions that the
lack of these abilities is not a disability. His explanation is that, strictly speaking,
these missing abilities are disabilities, but to actually describe them as disabil-
ities would be highly misleading because we usually describe something as a
disability only when the condition is significant and practically relevant. In the
context of such a speech act, one would say nothing false but something never-
theless inappropriate because it violates the generally applicable conversation
maxim of relation, as specified by Grice.”

Another familiar objection to (in)ability theories of disability in general
refers to persons with bodily characteristics that are statistically atypical (such
as a certain skin or hair color) who are directly discriminated against because
of these characteristics and who are restricted in their abilities as a result.® It is
because of examples of this type that Gregory introduces condition 2, accord-
ing to which only those inabilities that are not explained by the attitudes of
others towards these bodily features are disabilities (33). Without this condi-
tion, someone who is not able to leave the house without restrictions due only
to a certain skin color and attendant social prejudices against people with this
skin color would count as disabled.

Gregory points to several important merits of his view. I present three of
them here. First, he argues that the inability theory makes clear what all those
apparently different conditions that we typically classify as disability have in
common and thereby also provides “the most natural explanation of why we
categorize these things together” (26). Second, he argues that the inability
theory identifies a feature that also explains why disabilities are considered
politically relevant. The inability theory makes it intelligible why we specifically
think about requirements of justice with respect to people with disabilities
and have social practices organized around the category of disability (26, 27,

5 The objection Gregory responds to in this way is raised by Elizabeth Barnes using the
example of the petite woman against disability accounts that assign a central role to the
lack of abilities (Barnes, The Minority Body, 17, 20).

6 Barnes, The Minority Body, 16; and Kahane and Savulescu, “The Welfarist Account of
Disability,” 45.

7 Grice, “Logic and Conversation,” 46.

Barnes, The Minority Body, 19.
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36). Third, he stresses that the inability theory provides us with a criterion that
allows us to categorize unclear cases such as nut allergies (27).

There is another feature of the inability theory that is worth highlighting.
The view does justice to the widespread belief that disability is normatively
relevant without having to define disability as something bad or suboptimal.’
As Gregory points out, the extent of our abilities seems to influence our amount
of freedom and thereby closely linked to something to which we often ascribe a
particular normative weight (3s,36). So itis certainly not far-fetched to discuss
disability, understood as a particular form of inability, as something norma-
tively relevant. At the same time, Gregory’s definition does not include nor-
mative vocabulary.'® Rather, it remains a separate question how different ways
of “being less able to do something than is typical” are related to individual
well-being levels.

If Gregory’s inability theory really has all the advantages mentioned above,
then it could be successfully used as a basis for discussing the adequacy of our
classificatory and social practices, and for raising moral questions that particu-
larly relate to people with disabilities. Unfortunately, there are reasons to doubt
that the inability theory, in its present form, actually has all the appealing fea-
tures mentioned above. In the next two sections, the focus is on classificatory
problems for Gregory’s account that go beyond those that have already been
raised by others, as well as on a more fundamental problem arising from the fact
that Gregory accepts both the conservative criterion and the realist criterion.

2. THE INABILITY THEORY CAPTURES TOO MUCH AND TOO LITITLE

The inability theory has difficulties in defining a criterion for the relevant inabil-
ities and bodily characteristics that (a) neither excludes paradigmatic cases
of disability nor includes paradigmatic cases of nondisability and (b) gives a
clear answer as to how specific cases are to be classified. I use certain cases of
visual limitations that occur in a particular context as examples of paradigmatic
cases of disability that the inability theory cannot classify as cases of disability,
and these cases thus serve as counterexamples to the theory. As paradigmatic

o Elizabeth Barnes presents the stronger claim that not defining disability as “something
that’s bad or suboptimal” is a criterion of success for a disability theory rather than merely
an attractive feature (The Minority Body, 11).

10 In this respect, Gregory’s inability theory differs from another recent proposal to under-
stand disability in terms of a limitation of abilities. Jessica Begon narrows down the ability
limitations relevant to disability by saying that they involve “restriction in the ability to
perform those tasks human beings are entitled to be able to perform as a matter of justice”
(“Disability,” 936, 937).
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examples of nondisability, I present left-handedness, menopause, and preg-
nancy as cases that the inability theory cannot clearly classify correctly. As
we will see, these counterexamples arise because Gregory’s account is so far
elaborated only in broad outlines and because statistical standards play a cen-
tral role in it.

Importantly, the aim of this section is not to point to uncontroversial and
insurmountable tensions between classificatory judgements based on the
inability theory and our actual classification practice. The aim in outlining the
classificatory problems for Gregory’s account is to emphasize or draw attention
to particular features of the inability theory that make it significantly more
difficult to arrive at clear, justified, and—in terms of our classification prac-
tice—convincing judgements about specific cases. Thus, even if readers are not
convinced that all the examples discussed are paradigmatic cases of disability/
nondisability and provide clear counterexamples to the inability theory, they
can take the following discussion as a way of demonstrating the extent to which
certain features of the inability theory pose challenges to this proposal that are
not easily met.

From the discussion of certain visual impairments in a specific context and
left-handedness, we learn that the inability theory provides us with classifi-
cation criteria that do not allow clear classifications, at least in certain cases,
because the theory does not include a definition of the range of the statistically
atypical bodily characteristics relevant to disability.!' An interesting aspect
of these examples is that the classification of the cases based on the inability
theory remains indeterminate even when we modify the details of the cases in
ways that tend to influence our pretheoretical judgements about these cases.
The discussion of left-handedness further illustrates that we can easily come
up with statistically atypical ability limitations for statistically atypical bodily
characteristics. This type of example suggests that the inability theory may
classify many more things as disabilities than we usually assume, and Gregory’s
Gricean strategy therefore needs to be applied much more often than it might
seem in Gregory’s discussion of a similar overinclusiveness objection from
the literature.'? The examples of menopause and pregnancy demonstrate the
extent to which disability classifications based on the inability theory depend
on the definitions of the relevant reference classes and thus on convincing
explanations of why certain ways to define those reference classes are more
adequate than others.

11 Gregory addresses this concern, but not to the extent necessary to refute it (“Disability
as Inability,” 29). See note 16 below for further discussion.

12 Kahane and Savulescu, “The Welfarist Account of Disability,” 45.
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I start with an objection of underinclusiveness. There are conditions that
intuitively constitute disabilities, at least in certain contexts, but that the inabil-
ity theory cannot classify as such because the ability limitation is caused by
physical characteristics that are comparatively typical. Examples are ametro-
pias such as short- orlong-sightedness, astigmatism, and presbyopia. These are
widespread but nevertheless seem to constitute disabilities in certain contexts.
Presbyopia, for example, is defined “as the gradual and progressive age-related
loss of accommodative amplitude and is ultimately due to an age-related loss
in the ability of the lens to undergo accommodative optical changes.”** For
typically sighted individuals, presbyopia is associated with “blurred vision at
near, visual fatigue or headache after attempting to read at near for prolonged
periods, or an inability to sustain clear vision at a normal reading distance” from
an age of forty to forty-five years. Since presbyopia is age related and because
of our long lifespan, its symptoms are very common.

At first glance, the inability theory appears to have no difficulty in attribut-
ing disability in presbyopia cases. Gregory could say that presbyopia consists of
atypical bodily features and is associated with atypical levels of ability (partly
because of these bodily features) and that the conditions for the presence of
a disability are therefore met. On the inability theory, typicality depends on
reference groups that are also determined by one’s stage of development. And
a stage of development such as being biologically adult is a very broad category,
as Gregory understands it. It includes a thirty-year-old as well as an eighty-
year-old (28). Relative to such a large reference group, the bodily condition
constituting presbyopia and its later symptoms most likely do not qualify as
statistically most frequent and thus as typical in this strong sense.

However, Gregory acknowledges a range of typical bodily characteristics
and ability levels. This means that he allows for less typical bodily features and
ability levels that are still not atypical in the way constitutive of disability. Recall
the example of “a petite woman,” who has slightly less typical bodily charac-
teristics that also diminish her ability levels in some dimensions. To reject this
case as a counterexample to the inability theory, Gregory argues, “But whilst
petite women might have somewhat atypical bodies and thereby lack some
relatively typical abilities, their bodies and ranges of ability are not that atyp-
ical” (28). The first concern about the inability theory in its current state is
now that as long as Gregory does not more clearly outline the range of the
typical, it remains unclear why the same that holds for the example of “petite
women” should not also apply to presbyopia. Presbyopia and its symptoms are
somewhat atypical, not very atypical, and therefore not atypical to the extent

13 Glasser, “Presbyopia,” 489.
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constitutive of disability. Thus, since Gregory allows for a range of the typical,
it does not seem controversial to say that his account places presbyopia and its
symptoms as within the range of typical bodily characteristics and thus does
not classify presbyopia and its symptoms as a disability.

But is this really a problem for the inability theory? Are we indeed facing
a paradigmatic case of disability that cannot be adequately classified by the
inability theory? What seems to indicate that we are not dealing with a para-
digmatic case of disability is that presbyopia appears to be associated with only
a slight reduction in typical vision, which can be easily corrected with a visual
aid. My concern with the inability theory becomes obvious when we consider
that we want to come up with a disability account that can be applied globally
and that also considers life circumstances that are very different from those
of the typical authors of academic papers. Just think of a person with presby-
opia who does not have access to visual aids and earns her living by sewing.'*
According to our everyday judgments about disability, people with presbyopia
clearly have a disability, at least under these circumstances, and Gregory cares
about our everyday judgments. This case highlights that whether we consider
something to be a paradigmatic case of disability seems to depend also on the
environment. When we consider an environment where a person has no access
to visual aids but relies on very good vision, we are probably more inclined to
judge that the person has a disability.

On a general level and in relation to other cases, the inability theory can
also address the importance of a particular environment for our classification
practice. As Gregory notes, a change in the environment can make it the case
that an atypical bodily characteristic no longer results in an atypical level of
ability that constitutes a disability (30). However, addressing the importance
of a particular environment in this way does not alter the fact that the inability
theory cannot classify disability in accordance with our classification practice
or provide guidance for our classification practice in cases of presbyopia. Also
in the case of someone with presbyopia who has no access to visual aids yet
relies on good vision, it is not clear whether the bodily characteristics that con-
stitute presbyopia are within or outside the range of statistically typical bodily
characteristics. As I wrote before, as long as Gregory does not more clearly
outline the range of the typical, it remains unclear why the same that holds for
the example of “petite women” should not also apply to presbyopia: presbyopia
and its symptoms are somewhat atypical, not very atypical, and therefore not
atypical to the extent constitutive of disability. And thus, even in the specific
setting in which we are inclined to classify presbyopia as a paradigmatic case of

14 See Holden et al., “Towards Better Estimates of Uncorrected Presbyopia.”
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disability, it is unclear whether the necessary conditions for disability proposed
by the inability theory are met. To sum up: since Gregory refers to statistical
standards and does not further specify the range of what is statistically typical
that is relevant to disability, the inability theory faces difficulties in classifying
presbyopia as a disability, even in specific cases in which presbyopia seems to
be a paradigmatic case of disability.

Another example indicating the underinclusiveness of the inability theory
is a significant reduction of the ability to concentrate due to nutrient deficien-
cies or thyroid problems. In this type of case too, we are dealing with an ability
limitation that is caused by comparatively typical bodily characteristics, and
thus one of Gregory’s necessary conditions for disability is not clearly met. As
with the example of presbyopia, the extent to which we judge such cases to be
counterexamples to the inability theory, thus demonstrating its underinclu-
siveness, depends on the context specific to individual cases. (For example, is it
easy to get thyroid medication, and is it well tolerated?) But even if we assume
that conditions such as nutritional deficiencies and thyroid problems are not
paradigmatic cases of disability, not even in the scenarios where they are not
compensated for with medication and supplements, these cases still show us
that the inability theory provides us with classification criteria that often do
not provide clear answers.

Let us now turn to concerns about overinclusiveness. We can start with gen-
eralizing the objection already mentioned above that on the inability theory, the
lack of statistically typical but intuitively completely irrelevant abilities such as
tongue rolling and ear wiggling also counts as disability. Since Gregory does not
specify the inability theory in a way that excludes these cases, we can identify a
statistically atypical ability level for virtually any statistically atypical physical
characteristic.'> As a result, when we deal with statistically atypical physical
characteristics, we would also be dealing with disabilities. Since Gregory allows
forvery fine-grained descriptions of abilities and does not presuppose the com-
plete absence of an ability for a disability to be present, there are no limits to our
creativity in coming up with counterexamples. Gregory’s proposal to explain
away our divergent intuitions for such cases with reference to Grice’s commu-
nication maxim of relevance would therefore have to be applied much more
often. In the context of the characteristic of left-handedness, for example, we
find many examples of reduced ability levels that might simply be related to the
fact that most people are right-handed rather than to the fact that left-handed
people are socially neglected or subject to discriminatory attitudes (yet such
unjust reductions in ability levels are certainly part of our social reality too).

15 Tamvery grateful to Andreas Cassee for helping me to see this point.
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And some of the reduced ability levels that affect left-handed people because of
their handedness may have no relevance to them at all. In these cases, we would
probably not assume any paradigmatic disabilities. However, based on the
inability theory, the necessary and sufficient conditions for a disability would
be metin these cases, which include irrelevant atypical ability levels partly due
to left-handedness.

Besides the reference to Grice’s communication maxims, Gregory could of
course argue with regard to this case that left-handedness and the ability limita-
tions associated with it are not so atypical. But as we have seen in the discussion
of presbyopia, this strategy has the effect that other intuitive cases of disability
and nondisability can no longer be captured by the theory of inability because
they are based on physical characteristics that are not so atypical either.'®

Asecond source for overinclusiveness problems is Gregory’s characterization
of relevant reference classes, in particular that he distinguishes them according
to biological stages of development. As Gregory understands the developmen-
tal stage of adulthood, it includes people of very different ages, which are thus
classified by the same typicality standards. It follows from this that “an eighty-
year-old with inabilities that are typical for someone their age may nonetheless
be disabled if those inabilities are not typical for human adults in general. In turn,
the theory rightly entails that many elderly people are disabled” (29).

Gregory’s theory captures something plausible but overshoots the mark.
Mobility restrictions such as an insecure gait without aids due to very low
muscle tone seem plausible examples of age-related disabilities. However, the
situation is different with other physical characteristics such as menopause.
Given the wide age range within the group of biological adults, menopause,
which is associated with ability limitations, might likely be classified as a dis-
ability by the inability theory. But this clearly contradicts our everyday classifi-
cations, at least when we think of menopause as occurring after the age of forty.

Finally, there are examples of overinclusiveness that suggest that Gregory’s
definition of reference classes needs further types of restrictions, in addition to

16 I take it that an ability limitation due to being left-handed is a paradigmatic example of
not having a disability and that, e.g., difficulties with sewing for a living due to presbyopia
is a paradigmatic example of having a disability. As long as this is accepted, it is also clear
that Gregory cannot in all cases take his theory’s indeterminacy as to when something is
atypical in the relevant sense as an advantage, as something that adequately captures the
phenomenon of disability. See Gregory, “Disability as Inability,” 29. And even if one does
notaccept that left-handedness is a paradigmatic case of nondisability, and presbyopiain a
particular setting is a paradigmatic case of disability, these and analogous cases suggest that
the inability theory is unable to provide a clear answer in relation to a large set of cases. This
result does not fit well with the desideratum to develop a theory of disability that provides
us with criteria for categorizing unclear cases. See Gregory, “Disability as Inability,” 24, 27.
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species, sex, and stage of development. Take the example of pregnancy. Preg-
nant women are confronted with a number of atypical bodily characteristics

that lead to limitations in their ability levels, and yet we do not usually clas-
sify their condition as a disability. They gain a lot of weight in a short time,
which leads to mobility restrictions. They are quicker to be out of breath, which

influences their ability to pursue sports activities in the usual way. They have

greater need for certain nutrients and face hormonal changes that can affect

their energy balance. But if they are subject to the same standards as nonpreg-
nant women, the inability theory may classify them as having a disability.!”
Another candidate for further restriction of reference classes is skin color. There

is evidence that people with darker skin color who live in Europe have prob-
lems with vitamin D balance, while some people with lighter skin color living
near the equator have problems with folic acid balance.'® However, attributing
disability to individuals who have nutritional problems due to a combination of
their skin color and geographical location seems to run counter to our practice

of classifying disability.

A natural way to address these problems of overinclusiveness is to further
restrict the relevant reference classes. However, there are in principle many
different ways to determine the relevant reference class, and the question arises
why certain characterizations are more adequate than others.'® This points us
to a more fundamental challenge for the inability theory, stemming from the
fact that Gregory accepts both the conservative criterion and the realist crite-
rion, which is the topic of the next section.

3. MEETING BOTH THE CONSERVATIVE AND THE REALIST CRITERIA

The inability theory requires reference to specific reference classes. Distinguish-
ing between reference classes captures that what is typical for one group is
not typical for another group. If the relevant inabilities were not determined
relative to what Gregory terms “typical for a human being of your sex at your

17 Imake the weaker claim that the inability theory may imply that pregnancy is a disability
because—as I have discussed before—the inability theory is underdetermined as to when
something is atypical in a disability relevant way. Because of this ambiguity, only limited
claims can be made about what the inability theory implies for particular cases.

18 Harris, “Vitamin D and African Americans”; and Jones et al., “The Vitamin D-Folate
Hypothesis as an Evolutionary Model for Skin Pigmentation.”

19 For a presentation of this line of criticism against Boorse’s biostatistical theory of health,

see Kingma, “What Is It to Be Healthy?” and “Naturalist Accounts of Mental Disorder.”
Meanwhile, Wasserman and Aas have also drawn on Kingma’s objection to Boorse’s theory
of health when discussing ability theories of disability, particularly Jessica Begon’s pro-

posal (“Disability”).
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stage of development,” the inability theory would go against our intuitions that

“humans are not disabled in virtue of lacking the ability to fly, men are not dis-
abled in virtue of lacking the ability to breastfeed, and infants are not disabled
in virtue of lacking the ability to talk” (28).

Further, to be tolerably close to our everyday concept of disability, the
inability theory needs to include certain reference classes instead of others.>
Aswe have seen in the previous section, it should probably distinguish between,
for example, not only sexes but also pregnant and nonpregnant women. At the
same time, the account should not allow different reference classes for wheel-
chair users and people who do not need a wheelchair. In this case, the condi-
tion of a person who needs a wheelchair would not be classified as a disability,
because needing a wheelchair is not atypical compared to a reference class in
which everyone needs a wheelchair. Hence it is not difficult to observe that
regarding the objective to give an account that accommodates our everyday
disability classifications, there are adequate and inadequate reference classes.
The worry now is that the inability theory does not provide an account of what
makes a reference class adequate and therefore cannot give us a satisfactory
answer to what disability is.

Gregory does not explicitly justify his selection of reference classes. There are
scant references to the underlying motivations for such choices. With reference
to the key term ‘typical) he writes, “Typical’ here means ‘typical for a human
being of your sexat your stage of development.... (In principle, we might relativ-
ize further, such as to race. But it is hard to find intuitive cases that support further
restrictions like this)” (28, emphasis added). The additional comment in paren-
theses suggests that Gregory takes everyday judgments about paradigmatic cases
of disability or nondisability as a guideline for his choice of adequate reference
classes. The reasoning seems to be that since we commonly would not judge
that men are disabled in virtue of lacking the ability to breastfeed, distinguish-
ing between reference classes according to sexis adequate. Evidently, this is the
most obvious way to satisfy the conservative criterion. And to rely on everyday
judgments about cases of disability does not seem to be, in principle, inconsis-
tent with the second adequacy criterion to provide an account that picks out
something real. Philosophers often look at everyday judgments about instances
of X precisely because they hope to arrive at new ideas about what X actually
is. The idea is that we may already be on the right track with our everyday judg-
ments, that they capture something real, and that we can thus learn something
from studying them. Moreover, Gregory refers only to everyday classifications

20 Here I am mirroring Kingma’s line of criticism against Boorse’s theory of health (Kingma,
“What Is It to Be Healthy?” 128, 129).
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of paradigmatic cases of disability and nondisability, and it is a widely accepted
strategy to consider everyday classifications as part of a reflective equilibrium
approach in the justification of an account. And yet the sole reference to our
everyday classifications in the justification of the relevant reference classes raises
questions when it comes to an account of disability.

The conservative and the realist criteria are in tension with each other
because the latter, as a standard of correctness, provides a corrective to our
everyday classifications when these are flawed. I argue that in the case of disabil-
ity, an account’s potential to provide a standard of correctness for our existing
classifications is significantly weakened if key components of this account are
designed only to map our existing classification practices.

In the case of disability, there seems to be a particular danger that our exist-
ing classifications do not carve nature at the joints, which makes the classifi-
cations inadequate to solely guide our theorizing about disability and makes a
standard of correctness for our disability classifications all the more important.
This danger relates to facts about the history and practice of classifying dis-
ability. First, it has been suggested that our existing classifications of disability
are the result of complex interactive processes between many interest parties
against the background of major historical events and changing political, legal,
economic, and social circumstances.”! The term ‘disability” entered official,
technical, and everyday language, and its meaning changed because it served
the interests of varying groups.>* Our everyday classifications thus seem not
only variable but also opportunistically shaped. Second, our classifications
have enormous social consequences. There is a lot at stake if disability is incor-
rectly classified. Such misclassification can be decisive for whether a person has
access to important resources, what standing they enjoy in their social environ-
ment, whether their needs are adequately considered, and what others owe
them. This social and normative dimension of disability classifications can also
invite misclassification under certain circumstances. This possibility must be
considered when a disability account is based on existing classifications. Third,
disability classifications often affect individuals who do not themselves shape
these classification conventions. These people do not have the capacities or
the necessary external resources to actively participate in the practice of classi-
fication in the light of their experiences. Finally, there is much to suggest that
our existing classifications of disability are also shaped by stereotypes. These
include the idea that an individual with a disability can only achieve something

21 Linton, Claiming Disability; Silvers, “On the Possibility and Desirability of Constructing
a Neutral Conception of Disability”; and Burch and Sutherland, “Who’s Not Yet Here?”

»

22 Francis and Silvers, “Perspectives on the Meaning of ‘Disability:
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if she “overcomes” her disability or that a disability typically manifests itself in
someone needing a wheelchair to get around.”

The more fundamental problem with the inability theory, then, is that a
central component—the definition of the relevant reference classes—is based
exclusively on conservative considerations. This means that a particularly error-
prone classification practice is built into a theory that is supposed to capture
what disability really is and could thus serve as a standard of correctness.

The inability theory has a second central component that is motivated by
considerations of compliance with our everyday classifications. Again, the
question arises as to whether the inability theory can fulfill the realist criterion
in view of this type of motivation, considering how error prone our classifica-
tion practice seems to be in the case of disability.

This second central component is condition 2 of Gregory’s definition of
disability. Let us recall the final version of the inability theory:

To be disabled is to be less able to do something than is typical, where
this degree of inability (1) is partly explained by features of your body
that are atypical and (2) is not explained by anyone’s attitudes toward
those bodily features. (33)

According to Gregory, the second condition excludes only cases in which an
individual’s reduced level of ability results from the problematic attitudes of
others towards that individual’s atypical bodily characteristics. Not excluded
are cases of reduced ability levels that result from living with atypical bodily
characteristics in a social environment shaped by an unjust lack of attention to
the situation of people with these bodily characteristics (33). Gregory presents
the following scenario as an example of the first type of case, which makes
condition 2 necessary in order to avoid counterexamples to the inability theory:

Imagine that you are a member of a small minority race and are a victim
of direct discrimination on the basis of your race. This racism might
reduce the options you have. To that extent, you might be unable to do
certain things, where this inability is partly explained by the atypical
features of your body. So it seems as though our theory classifies you as
disabled. But plausibly, under these circumstances, you are not neces-

sarily disabled. (32)

23 For example, we often seem to take it for granted that a disability is visible and manifests
itselfin the use of mobility aids. Evidence of this is provided by the reports of people with
so-called invisible disabilities, who often have to make special efforts to convince others
of having a disability. See Stone, “Reactions to Invisible Disability.”
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Gregory wants the inability theory to conclude that people who face ability
limitations due to direct discrimination based on, for example, their atypical
skin color do not have a disability. The aim of avoiding such counterexamples,
and thus following our classification practice, motivates condition 2.

My concern with condition 2 arises from the fact that for including 2, unlike
1, Gregory seems to rely only on reasons that are based on conservative con-
siderations. Furthermore, unlike in the case of condition 1, it is unclear what a
more comprehensive motivation for condition 2 might look like. What reasons
other than conservative ones are there for accepting condition 22 Rather, there
seem to be reasons against adopting condition 2 as part of a disability account.

A number of considerations speak in favor of making individual physical
and mental characteristics, as referred to in condition 1, a central element of a
disability account. What is crucial for the argument here is that these consid-
erations do not exclusively concern our everyday classifications of disability. If
one is interested in the question of what disability is, not just in finding a prag-
matic answer that serves, for example, certain political, social, or administrative
purposes, then it seems plausible to advocate an account according to which
disability is not exclusively related to how one is treated or how one self-iden-
tifies but also has something to do with one’s physical and mental characteris-
tics.>* Here are some reasons, which are not exclusively based on conservative
considerations, for the inclusion of this individual component. First, various
disability accounts already explain disability by reference to individual physi-
cal and mental characteristics.”® Second, when we look at paradigmatic cases
of disability, the specification of individual physical or mental characteristics
typically plays an important role in the description of the respective situation.
Third, many people with disabilities also emphasize the individual, physical, or
mental side of disability, which does not mean that they see this side as some-
thing inevitably bad.?® Fourth, there may be pragmatic reasons for explaining
disability only in terms of, for example, certain attitudes in society, but from a
scientific point of view, there are a whole range of different factors, including
individual physical and mental characteristics, that interact with each other and
affect an individual’s ability level. All of these need to be taken into account in
a disability account that is not subjective or value laden.*”

24 Barnes, The Minority Body, 36-38.

25 Radical versions of the social model are an exception (e.g., Oliver, Understanding Disability).
However, it is unclear whether these versions would even subscribe to the realist criterion
and not just see themselves as tools to implement certain social and political objectives.

26 Foran exemplary statement of this kind, see Clare, “Stolen Bodies, Reclaimed Bodies,” 359.

27 Wasserman, “Philosophical Issues in the Definition and Social Response to Disability,”
225-29.
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To see the challenge for the inability theory, it is now crucial that we do not
have such a variety of reasons in favor of condition 2. Furthermore, we have
reasons that are not based on our everyday disability classifications against
adopting condition 2. Statements by people with disabilities about their situ-
ations with disability often refer to the interaction of individual factors with
environmental factors and, in particular, with the attitudes of other people.?®
There is evidence that the attitudes of fellow human beings to certain individual
physical and mental characteristics have a significant influence on the situa-
tion of people with these characteristics, their opportunities, and perceived
well-being:

People with disabilities are believed to be incapable, useless, pitiful or
even laughable. Stigma shapes the affect, attitudes and behaviour of
others that mar the daily lives of people with disabilities: the profound
condescension implied in being labelled an inspiration for performing
ordinary tasks; being robbed of decision-making authority over matters
ofintimate personal concern; being mocked and ridiculed by colleagues,
neighbours and strangers.”

Since the degrading attitudes of others are so central to the experience of
disability, the question becomes even more pressing as to how condition 2 is
justified, which explicitly excludes inabilities due to attitudes in response to
atypical bodily characteristics from the account. Gregory does not have to deny
that these attitudes have a significant influence on the situation of people with
disabilities; he must deny only that the attitudes are relevant to the question
of whether or not a persons has a disability. However, on the basis of the above
considerations, it seems justified to expect Gregory to make an argument for
condition 2 that is not exclusively based on facts about our classificatory prac-
tice: first, because of the role that attitudinal barriers play in the lives of many
people with disabilities; second, because individual factors (as specified in con-
dition 1) typically affect ability levels not in isolation but rather in complex
interaction with a wide range of environmental and social factors.*® Focusing
on only certain types of factors in this complex interactive relationship requires
a justification that also considers the dangers of our existing disability classi-
fication practices. Thirdly, a more comprehensive justification for condition 2
is required because we have reason to believe that our disability classifications

28 See, e.g., Young, “I'm Not Your Inspiration”; and Stock-Landis, “The Toxic Myths I Inter-
nalized as a Person with Facial Differences.”

29 Barclay, Disability with Dignity, 129.

30 Wasserman, “Philosophical Issues in the Definition and Social Response to Disability,”
225-29.
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are particularly prone to error, and the stakes for those who might be affected
by error are high.

The strong focus on conservative considerations is also evident in the way
Gregory responds to a possible objection to condition 2. The objection is that
the inability theory is too individualistic an approach to disability because
it excludes a central group of attitudes towards individual bodily character-
istics as disability-constituting features. To counter this objection, Gregory
introduces the aforementioned distinction between inabilities resulting from
certain problematic attitudes in response to an individual’s atypical bodily char-
acteristics and inabilities resulting from a social environment that is shaped by
anunjust lack of attention to people with these bodily characteristics. Gregory
argues that the inability theory is not overly individualistic because it does
not exclude inabilities that result from an unjust lack of attention. The argu-
ment is that the inability theory does consider social injustice, even if only of
a certain kind. This clarification, however, does not undermine my previous
concern about the fact that Gregory’s justification for the inability theory does
not consider injustice of the other kind: No reasons are presented that are
independent of conservative considerations for excluding inabilities that result
from the attitudes of others towards a person’s atypical bodily features. Such
a more comprehensive justification of condition 2 is also important because
there are pro tanto reasons to consider the importance of others” attitudes to
the experience of disability in a disability account. Against this background,
it seems justified to conclude that from the perspective of someone who also
accepts the realist criterion, condition 2—in addition to Gregory’s definition
of the relevant reference classes—is insufficiently justified.

4. CONCLUSION

The challenges for the inability theory arise from generally plausible expecta-
tions for a disability account that are difficult to meet all together. Therefore,
the following outline of problems also applies to others who have attempted
to formulate a disability account, with the difference that many of them face
additional challenges. To develop his proposal into a comprehensive account of
disability, Gregory would have to preserve the already mentioned advantages
of his proposal while addressing the problems identified above. The modified
account should retain the simplicity and intuitive character of the current pro-
posal. It should also make clear why disability is normatively relevant, without
defining disability as something bad.

In order to address the shortcomings of the inability theory, we first need
more detailed definitions. We need a more precise definition of the range of
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typical bodily characteristics and ability levels. We also need a more detailed
characterization of the relevant reference classes. Second, as we have seen, the
inability theory faces counterexamples that suggest that the theory is overin-
clusive. One type of such counterexamples concerns intuitively insignificant
ability limitations, such as wiggling one’s ears. With a little creativity, we can
identify associated atypical ability levels for many atypical bodily features. This
type of case suggests that statistically atypical bodily features that lead to sta-
tistically atypical ability levels are not a sufficient criterion for disability. The
suspicion arises that a statistically atypical ability level associated with a statis-
tically atypical bodily feature may be an important indicator of the presence of
disability but does not in itself explain what individual cases of disability have
in common. Thus, we might conclude that the inability theory has not yet cap-
tured the element that could underpin the theory’s explanatory power. Third,
we need an account of what makes a reference class adequate, without sacrific-
ing the aforementioned advantages of the inability theory. Fourth, either we
have to abandon condition 2 and ensure that the theory satisfies the conser-
vative criterion in some other way that is not subject to the same problems, or
we have to justify condition 2 on the basis of nonconservative considerations
as well. Attempts to meet all these challenges for the inability theory may show
us that adopting it is so costly and problematic that this motivates us to look
for an alternative account.'

Johannes Gutenberg-Universitit Mainz
steelsen@uni-mainz.de
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PERSPECTIVISM AND RIGHTS

Daniele Bruno

ERSPECTIVISM is the view that what an agent ought to do always needs to

be determined relative to this agent’s epistemic position. When we have
absolutely no way of knowing that a seemingly innocuous action stands to
cause some serious harm through an unforeseeable causal fluke, it cannot be
that it would be wrong for us to perform this action (though it may be highly
regrettable if we do, and others may permissibly stop us in reasonable ways)."

Although this view has some important theoretical virtues, it also suffers
from what appears to be a crucial flaw: it seems incompatible with the existence
of universal claim rights. More specifically, perspectivism turns out to be unable
to capture the universality of rights, at least as long as we accept two plausible
and widely recognized conceptual claims: Correlativity between rights and their
corresponding directed obligations; and Obligation-Reason, the claim that if S
has an obligatnion not to ¢, then Shas areason not to ¢. When combined with
plausible statements of universal rights, Correlativity and Obligation-Reason
yield claims that necessarily conflict with the basic tenets of perspectivism.
Perspectivists thus find themselves in a situation where they must reject either
Correlativity, Obligation-Reason, or the existence of universal rights. My first
aim in this article is to carefully draw out this rights trilemma for perspectivism,
showing how it necessarily arises due to structural features of the view.

My second aim is to discuss the options available to perspectivists in reac-
tion to this problem. While the problem of universal rights for perspectivism
has been broached elsewhere (albeit often only superficially), in-depth dis-
cussions of how perspectivists might be able to deal with it are few and far
between until now. The most prominent is due to Michael Zimmerman, who
suggests that perspectivists should give up the idea of universal claim rights
in its most familiar form.> Zimmerman instead proposes that we should focus
on a different kind of rights that we may call perspectival rights. Whether these
rights obtain depends fundamentally on the epistemic position of the obligated

1 Following Michael Zimmerman, perspectivism is also sometimes called prospectivism
(Living with Uncertainty and Ignorance and Moral Obligation).

2 See Zimmerman, Living with Uncertainty, ch. 2, and Ignorance and Moral Obligation, ch. s.
See also Littlejohn, “Is Justification Just in the Head?”
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party, which brings rights in line with perspectivist judgments about reasons
and oughts. As I shall argue, such a move comes with some very substantial
costs, both extensional and theoretical in nature. Careful consideration of cases
reveals that judgments about rights simply have a significantly more robust
“objective flavor” than judgments about reasons and oughts. Rights thus resist
a simple subsumption into the perspectivist framework, giving perspectivists
reason to search for alternative solutions to the rights trilemma.

In what follows, I propose such a different approach, unexplored until now.
I argue that in response to the rights trilemma, perspectivists should reject
Obligation-Reason. This would require us to understand obligation as a prima
facie normative notion. On this view, rights and obligations generally give rise
to reasons but can fail to do so altogether when certain (epistemic) conditions
are not met. While rejection of Obligation-Reason may appear to be a radical
step, I lay out some considerations that hopefully soften its bite. As I argue,
even a prima facie view manages to retain two crucial conceptual features of
rights—namely, the right holder’s entitlement to demand compliance and the
existence of important normative consequences in cases of rights infringement
(e.g., duties of explanation or compensation). Though the move toward a prima
facie view of rights and obligations is not without costs, I argue that overall, it
represents the best answer to the problem of universal rights for perspectivists,
at least when considering the even more costly alternatives.

The article proceeds as follows. In section 1, I offer a slightly more precise
definition of perspectivism, employing the notion of epistemic filters while also
briefly sketching some of the main attractions of the view. In section 2, Ilay out
the rights trilemma for perspectivism. In section 3, I discuss and criticize Zim-
merman’s perspectival view of rights, which gives up the idea of truly universal
rights. I then develop my alternative response to the rights trilemma in two
steps. In section 4, I lay out the pro tanto view of rights and show that while it
represents an important step toward a solution of the rights trilemma, it cannot
itself provide the needed fix. In sections 5 and 6, I then develop and defend the
prima facie view of rights as a novel way out of the trilemma. I end with a brief
outlook in the concluding section.

1. PERSPECTIVISM AND EPISTEMIC FILTERS

1.1. Reasons and Oughts

Any discussion of perspectivism, especially one that focuses on rights and obli-
gations, is well advised to aim for maximal clarity in the conceptual repertoire it
draws on. Not only do the terms ‘ought’, ‘reason, and ‘obligation’ mean different
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things to different people, but certain definitional combinations make core per-
spectivist claims either tautological or downright contradictory. In this first sec-
tion, I therefore want to lay out a specific understanding of the core perspectivist
idea that is put forward in terms of normative reasons and the all-things-con-
sidered ought claims that they support. It builds on the widely accepted view of
normative reasons as considerations that count in favor of an action or attitude
and the idea that these reasons jointly determine what an agent ought to do.?

When laying out a perspectivist position in terms of reasons in the way I
am going to propose, the notion of reasons itself should be held not to presup-
pose any controversial features that settle the controversy by conceptual fiat.
This means that normative reasons should not be understood as conceptually
entailing any kind of mind dependence or subjectivizing element. Holding
this conceptually nonsubjective notion of normative reasons fixed, we can
then understand perspectivism as making a substantive claim about how the
reasons for actions that determine what we ought to do necessarily depend on
our perspective.

1.2. Epistemic Filters

On the construal I'will rely on in the following, perspectivism claims that there
are epistemic filters on the normative reasons that determine what we (morally
and otherwise) ought to do.* To get a grip on what this claim amounts to, it is
helpful to consider a classic case of action under ignorance as an illustration
of the differences between perspectivism and the contrary view, objectivism.

Sugar: Host has Guest over for tea. Guest politely requests that Host puta
tablespoon of sugar in her cup. Unbeknownst to both, the sugarin Host’s
sugar pot has been laced with an undetectable poison. If Host were to
spoon in the sugar into the cup, Guest would die. What should Host do?

3 See paradigmatically Scanlon, What We Owe to Each Other, ch. 1. I will leave open the
question of how exactly reasons determine requirements. For a thoroughgoing recent
proposal, see Schmidt, “The Balancing View of Ought.”

4 The term is due to Dancy (Practical Reality, 66). For a carefully elaborated version of the
filter view, see Kiesewetter, “What Kind of Perspectivism?” I should note here that the
question of how to best frame perspectivism is itself contentious. My aim in laying out the
filter view is not to take a stance in this intraperspectivist debate. Instead, I simply seek
to provide a formalization of the view that is sufficiently clear and suited to bringing out
the rights problem in the most efficient manner. That being said, the problems discussed
in the following should be straightforwardly translatable to alternative ways of capturing
perspectivism, e.g., through the idea of prospective value. See Zimmerman, Ignorance and
Moral Obligation, ch. 2.
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According to objectivism, the question of what Host ought to do must be
settled on the basis of all the relevant facts, whether or not they are or could
be known by the agent. Given that the objective situation is what matters, an
objectivist can confidently conclude that Host ought not to spoon the sugar
into Guest’s cup. That being said, an objectivist may of course also claim that
this does not yet entail anything about Host’s blameworthiness for doing so.
Although acting wrongly, Host may nonetheless be fully excused for her action
in light of her blameless ignorance of the pertinent facts.®

Perspectivists, on the other hand, disagree with this verdict. For perspectiv-
ists, what we ought to do cannot simply be determined on the basis of all facts
butinstead only on a subset of these—namely, those facts that are epistemically
accessible to an agent.® Facts that are not epistemically accessible to S, or, differ-
ently put, facts that lie outside of S’s perspective, cannot determine what S ought
to do.” Thus, Host ought to give the sugar, since the reasons in favor of doing
so (complying with Guest’s request, most importantly) outweigh any reasons
against that Host is and could be aware of (e.g., that excessive sugar intake is
unhealthy). Assuming that what S ought to do is exclusively a function of what
reasons S has, we can capture the core idea behind perspectivism as follows:

Perspectivism: X is areason for S to ¢ only if X is epistemically accessible
to S.

Note that on the filter view, merely apparent Xs are not suited for playing the
role as reasons. Thus, perspectivists of this stripe are not committed to the view
that one of Host’s normative reasons for acceding to Guest’s request is that

5 Traditionally, the sense of ought at issue here has often been identified with the ought of
moral obligation. Recently, however, the debate has more commonly been led in terms
of a more general kind of ought, the all-things-considered deliberative ought, which con-
clusively settles the question “What should I do?” Iwill focus on the latter in what follows.
In doing so, I will use the term ‘wrong’ as meaning such that S ought not to perform and
‘permissible’ as meaning such that it is not that case that S ought not to perform, with ‘ought’
referring to the mentioned all-things-considered deliberative sense. Though this has the
unfortunate effect of suggesting an exclusively moral reading, the stylistic advantages seem
to me to outweigh any disadvantages.

6 In this context, perspectivists speak of “available reasons” (Kiesewetter, The Normativity
of Rationality, ch. 8) or “possessed reasons” (Lord, The Importance of Being Rational, 8—9).
Since my aim is not to provide a defense of a fleshed-out version of perspectivism, I will
leave open the contested question of what it takes for a piece of evidence to be accessible
to an epistemic subject.

7 The notion of perspective in play here is quite minimal. An agent’s perspective is deter-
mined solely based on the evidence epistemically accessible to her. This usage of the term
thus differs from the richer and more ambitious concepts discussed in Camp, “Perspectives
and Frames in Pursuit of Ultimate Understanding”; and Sliwa, “Making Sense of Things.”



Perspectivism and Rights 441

the stuff in the sugar jar is pure sugar. After all, even though Host blamelessly
believes this to be the case, there is no pure sugar in the jar. Instead, perspec-
tivists following the filter view would identify factual Xs that are epistemically
accessible to Host that can play the role of reasons in this case.®

An alternative to this filter view of perspectivism would be a more radical
belief-relative perspectivism or subjectivism, which would allow for the nor-
mative relevance of merely apparent Xs. On this view, we would determine an
agent’s reasons by considering their actual beliefs and then asking ourselves
what reasons they would have if their beliefs were true.” In what follows, I
assume the less extreme (and it appears to me, substantially more plausible)
evidence-relative version of perspectivism."

1.3. Some Virtues of Perspectivism

While I will be primarily concerned with a problem for perspectivism in what
follows, I would be remiss not to at least briefly mention some of its most
important virtues. Otherwise, the project of exploring ways out of the rights
impasse for perspectivists might seem moot to begin with—one might simply
recommend adoption of objectivism instead. For this reason, I now sketch what
I believe to be the most important advantages of perspectivism over objectiv-
ism, although the available space permits me only the briefest of glosses of
each of them.

First, perspectivism has important extensional advantages over objectivism.
Perspectivism can, and objectivism apparently cannot, properly account for the
fact that sometimes we ought not to pursue certain courses of action because
doing so would be risky or reckless in virtue of our suboptimal epistemic posi-
tion. Some classic examples for such cases of choices under known uncertainty
are Jackson’s case of the doctor Jill and Parfit’s case of the miners.'!

A second important advantage of perspectivism over objectivism that is reg-
ularly cited is its action guidingness. One crucial feature of all-things-considered
ought judgments, it may plausibly be claimed, is that they can serve as guides

8 These could be, e.g., summary facts about epistemic probabilities (for all that S knew, p
was true) or individual facts about single bits of evidence, such as the facts that there has
always been pure sugar in the sugar jar before, that it was labeled “sugar,” and there was
no sign of tampering.

9 Such subjective versions of perspectivism are defended by Jackson, “Decision-Theoretic
Consequentialism and the Nearest and Dearest Objection”; and Parfit, On What Matters,
vol. 1, ch. 7.
10 Again, however, the points and arguments will find wider application mutatis mutandis.
11 See Jackson, “Decision-Theoretic Consequentialism and the Nearest and Dearest Objec-
tion,” 462-63; and Parfit, On What Matters, 1:159.
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to action. Objectivism, which allows for the truth of ought judgments that lie
beyond the epistemic ken of the agents subject to them, appears ill equipped
to make room for this role of practical judgment.'?

Third, and finally, Errol Lord argues that only perspectivism can account for
the fact that when we ought to do something, it must be at least possible for
us to do this thing for the right reasons."* Following a similar line of thought,
Vuko Andri¢ argues that while both objectivists and perspectivists can account
for the commonly accepted principle of Ought Implies Can, the rationales
undergirding this principle, which have to do with the necessity of agents being
able to properly react to the right-making features of acts, tell strongly in favor
of perspectivism."*

2. THE RIGHTS TRILEMMA FOR PERSPECTIVISM

2.1. Universal Rights

Having sketched out the structure and core advantages of the view, let me thus
turn to the rights trilemma for perspectivism. To get a grip on the problem,
it is necessary to first say a few words on the notion of rights that is at issue.
The rights that I am concerned with are claim rights in the classic Hohfeldian
sense.'® What is more, my interest is not with posited rights that are assigned
by some political or social body but with the more fundamental and robust
moral claim rights.

Some of these rights, although robust in one sense, may nonetheless be sub-
stantially conditional. I may have a right against your divulging my saucy secret
only if you have promised not to do so or if our past interaction was such that
a solid friendship has formed between us. Some moral claim rights may also
find application only in specific circumstances (certain kinds of competition,
perhaps) or accrue to people with certain roles, such as parents or teachers.

At least some rights, however, appear to be of a more universal nature—
these are rights that are held by everyone and that are owed to them by all moral
subjects. Plausibly (though not necessarily), these rights may be grounded in
certain universal features of the rights holders. We might say, for example, that

12 See, e.g., Way and Whiting, “Perspectivism and the Argument from Guidance”; and Fox,
“Revisiting the Argument from Action Guidance.”

13 See Lord, “Acting for the Right Reasons, Abilities, and Obligation” and The Importance of
Being Rational.

14 See Andri¢, “Objective Consequentialism and the Rationales of ‘Ought’ Implies ‘Can’”
and From Value to Rightness.

15 See Hohfeld, Fundamental Legal Conceptions.



Perspectivism and Rights 443

the most fundamental of these rights accrue to all of us in virtue of our human-
ity or, perhaps more liberally, our nature as sentient creatures with interests that
can be respected or set back. Examples of such rights include rights to freedom
of thought and expression, freedom of movement, and freedom from interfer-
ence with one’s privacy and bodily autonomy. Many of these rights have been
codified as human rights. While the content of our universal rights in the moral
sphere may ultimately differ from those enshrined in political declarations such
as the UN’s Universal Declaration of Human Rights, it is important to note that
universality and unconditionality are crucial and irreplaceable elements in both
political and philosophical notions of these fundamental rights.*

Ultimately, the rights problem for perspectivism that I sketch below arises
with respect to every robust form of moral claim right. The arguments that I
offer could therefore equally be constructed with examples drawing on more
obviously conditional rights, say, rights to the performance of a specific prom-
ised act.!” Since, however, the problem seems especially pressing regarding
universal rights, I focus exclusively on these in the following. More concretely,
I operate with one specific pet example of a putatively universal right.'® This
example has a relatively well-defined content, which will hopefully not only
lend it greater plausibility but also make the construction of clear examples in
which to test our intuitions about it easier.

Privacy: If R has not consented to S reading R’s diary, then R has a right
against S that S not read R’s diary.

Iask any readers who do not take the right in Privacy to be a plausible candidate
for a universal right to bear with me for the time being. As will become apparent

16 For discussion of the relation between human rights and moral claim rights, see, e.g., Grif-
fin, “Discrepancies Between the Best Philosophical Account of Human Rights and the
International Law of Human Rights”; and Hinsch and Stepanians, “Human Rights as
Moral Claim Rights.”

17 In fact, given that promises and other normative powers like legitimate orders and con-
sent are commonly defined with respect to their effects on rights and obligations, the
arguments below also yield pressure for perspectivists to (at least partly) reconceptualize
them to bring them in line with their theory. I leave a more in-depth discussion of this
important point as a task for another day.

18 Readers might be surprised to find that the grammatical structure of the right in question is
also conditional but should not let this distract them from the intuitive difference between
conditional and universal rights just laid out. The consent clause included in Privacy is
itself universal to all rights (or almost all, depending on the limits of consent) and thus
does not detract from the universality of the right in Privacy. Rights that I have just called
substantially conditional, such as the right to having a promise kept, of course would also
include such a further condition and thus would be at least doubly conditional in nature.
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shortly, the rights trilemma arises as a result of structural features of universal

rights and is thus generally independent of their specific content."®

2.2. Two Commonly Accepted Features of Rights and Obligations

The rights trilemma arises when we consider rights like that in Privacy in con-
junction with two very plausible conceptual claims. The first of these is:

Correlativity: R has a right against S that S not ¢ if and only if S has an
obligation not to ¢ owed to R.

Correlativity follows straightforwardly from the Hohfeldian conception that s
atheart of the modern understanding of claim rights. The nature of the rights at
issue is that they provide their bearers with what we may call a form of norma-
tive protection. Rights constitute a sort of normative shield against others—they
rule out certain ways others could act against rights holders as incompatible
with respecting the rights.?® However, rights can be said to do so only if they
correspond to normative restrictions on the side of these others.

It thus must be the case that anyone acting contrary to a right finds them-
selves subject to an obligation not to do so. What is more, this obligation must
be directed. After all, the obligated party owes it to the right holder specifically
not to perform the act against which the right protects. If T impermissibly read
your diary, I not only act wrongly, but I wrong you. Though Correlativity may in
principle be challenged, this would require a thorough and extremely revision-
ary reconceptualization of rights. For this reason, I do not pursue arguments
against it in what follows.*!

The second conceptual claim regards the obligations that correspond to
rights. T have said that these constrain the permissible options available to those
that are subject to these obligations. In what way do they constrain them? One
simple and straightforward way one might take this to happen is the following.

Obligation-Ought: If S has an obligation not to ¢, then S ought not to ¢.

19 Readers who have doubts about the content about Privacy on the grounds that its current
form makes it vulnerable to counterexamples involving countervailing considerations like
emergencies are referred to the discussion in section 4 below. There, I will turn to the
question of whether Privacy needs to be specified further to be extensionally adequate.

20 For the shield metaphor, see, e.g., Regan, Animal Rights, Human Wrongs, 26; and Schauer,
“A Comment on the Structure of Rights,” 229-31.
21 For a defense of Correlativity in a similar dialectical context, see Zimmerman, Ignorance
and Moral Obligation, 119-23.
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Obligation-Ought is a claim that has been explicitly defended by several prom-
inent moral philosophers.>* Nonetheless, it is the more controversial of the
two claims provided here. As Ilater show, the rights trilemma can also be con-
structed with a weaker claim regarding the normative force of obligations. This
is the claim that I call Obligation-Reason.

Obligation-Reason: If R has an obligation not to ¢, then R has a (norma-
tive) reason not to ¢.

However, I shall first proceed on the stronger claim of Obligation-Ought. I do
this for the simple strategic reason that it allows me to reconstruct the rights
trilemma in the clearest and most transparent way possible. We return to the
possibility of rejecting Obligation-Ought and employing Obligation-Reason
as an alternative in section 4 below.

2.3. The Rights Trilemma for Perspectivism

Perspectivism cannot allow for the joint truth of Privacy, Correlativity, and
Obligation-Ought. Perspectivists thus are forced to jettison one of these three
intuitively highly plausible claims. This is the rights trilemma for perspectivism.
To see how the inconsistency arises, consider first that the three propositions
just outlined together logically entail the following:

Ought Implication: If R has not consented to S reading R’s diary, then S
ought not to read R’s diary.

That the Ought Implication conflicts with perspectivism is quickly shown.
Take the following restriction, which follows straightforwardly from the basic
account of perspectivism laid out above.

Perspectivist Restriction: If S ought not to ¢ on account of p, then p must
be epistemically accessible to S.

We now need only to take on board the possibility of cases of ignorance regard-
ing the application conditions of a given universal right. For Privacy, this would

be:

Ignorance: It is possible that R has not consented to S reading R’s diary,
yet S has no epistemic access to this fact.

22 For some prominent defenses, see, e.g., Shafer-Landau, “Specifying Absolute Rights”; and
Wallace, The Moral Nexus. At least if we assume the truth of a kind of moral rationalism
and of Correlativity, this view is also implied by some of the most prominent theories
of rights, e.g., the view of rights as side constraints. See, e.g., Nozick, Anarchy, State, and
Utopia; and Dworkin’s view of rights as trumps in Taking Rights Seriously.
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The truth of Ignorance is quickly established by means of example.

Twin Impersonation: Sam has long had an interest in reading his flatmate
Rayan’s diary. However, Rayan has never given Sam consent to do so.
One day, Rayan’s identical twin sister Riya, of whose existence Sam had
no clue, pretends to be Rayan and approaches Sam, telling him she is
fine with him having a look and informing him of the diary’s location in
the drawer of Rayan’s bedside table.

Perspectivist Restriction and Ignorance in turn logically entail the following:

Perspectivist Implication: Itis possible that R has not consented to S read-
ing R’s diary without it being the case that S ought not read R’s diary.

Perspectivist Implication and Ought Implication stand in clear and undeniable
contradiction to each other. Since both the truth of Ignorance and the entailment
relations laid out cannot reasonably denied, perspectivists must reject one of Pri-
vacy, Correlativity, and Obligation-Ought—a trilemma. Given the plausibility of
each of the three claims that make up the horns, this is a serious drawback for the
view. Just how serious a drawback it is, however, depends on how high the costs
of rejection are for each of these claims. I now turn to this question.

3. A PERSPECTIVAL VERSION OF RIGHTS?

3.1. Rejecting Privacy as a Solution to the Rights Trilemma

As mentioned before, the most prominent extant proposal on how perspec-
tivists are to deal with something like the rights trilemma is due to Michael
Zimmerman.*® Zimmerman opts for a wholesale rejection of universal rights,
which solves the rights trilemma by denying the truth of Privacy. Zimmerman
is of course aware of the importance that rights have in our lives and thus does
not propose that we give up talk and thought about rights altogether. Instead,
he suggests that perspectivists reconceptualize the category from the ground
up, bringing it in line with the basic tenets of their view. On this view, which
we may call rights perspectivalism, people are strictly speaking not bearers of
rights against violations of their privacy, bodily integrity, freedom of speech,
etc., butinstead can accurately be said to have only rights not to be subjected to
epistemic risks of such violations.** To illustrate this, consider this perspectival
version of Privacy:

23 See Zimmerman, Living with Uncertainty, ch. 2 and Ignorance and Moral Obligation, ch. s.

24 Zimmerman’s discussion is framed by a general statement of rights not to be harmed,
the Harm Thesis, which he rejects. Instead, he defends the Risk Thesis, which implies
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Privacype.sp: If, according to S’s perspective, R may not have consented to
Sreading R’s diary, then R has a right against S that S not read R’s diary.

Unlike its universalist cousin, Privacype,s, does not lead to a contradiction
with Perspectivist Implication when conjoined with Correlativity and ODbli-
gation-Ought. And as Zimmerman points out, the general idea that we have
rights not to be exposed to (even merely epistemic) risks of harm is hardly
outlandish. We plausibly have a right not to be served highly perishable food
that the chef knows has not been refrigerated for a prolonged period even if,
by chance, no dangerous bacteria have yet formed on it. We can formally state
the position as follows:

Rights Perspectivalism: R has a right against S that S not ¢ only if all fac-
tors relevant to this right’s obtaining are epistemically accessible to S.

On rights perspectivalism, rights are therefore also subject to an epistemic filter,
just as reasons are on perspectivism. This allows the view to avoid the poten-
tial mismatch between rights and oughts that gives rise to the rights trilemma.
However, it manages to do so only at very high theoretical cost. In what follows,
I highlight three pressing problems for rights perspectivalism: two extensional
shortcomings and one more fundamental theoretical issue concerning the
complexity of rights.

3.2. Undergeneration Worries

A first and perhaps most obvious worry is the perspectival view’s undergener-
ation of rights. On rights perspectivalism, individuals lack rights in many cir-
cumstances in which we would intuitively take them to hold them. This class of
cases evidently includes Twin Impersonation, as it must to avoid the problems
described in the last section. This already puts the perspectival view out of line
with most people’s considered intuitions. Surely, it is not the case that Rayan’s
right to privacy protects her only against intrusive peeks into her diary by Sam
when her twin refrains from interfering yet stays silent as soon as the twin’s
actions have affected Sam’s epistemic situation. Rights, it seems, are supposed
to be more robust than that.

Quite generally, one might take issue with the way in which the perspectival
view allows for a loss of our rights protection through events over which we
have no power and of which we may have no knowledge. The problem is not
that rights fail to protect us under all circumstances—I can waive my rights
through consent or plausibly also forfeit them through some impermissible
actions. On the perspectival view, however, the normative protection provided

perspectival rights in the sense laid out below.
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by rights will not only obtain in far fewer cases but regularly fail in situations
where the failure is completely independent from my own actions.

Even more serious worries of undergeneration arise if we allow for the pos-
sibility of agents’ perspectives yielding false normative claims, as Zimmerman
in fact allows.> If rights protect us only against acts that appear wrong from
a would-be perpetrator’s perspective and if perspectives on normative facts
can be misleading, then we face the possibility of widespread rights erasure in
normatively wayward societies. For one thing, this means that chattel slaves in
the ancient Hittite kingdom did not have a right to freedom if the slaveholders’
culturally ingrained ignorance of the moral impermissibility of slavery was so
deep that the correct moral verdict was not accessible to the slaveholders.>

Even worse, it also has implications for the beliefs of the Hittite slaves
themselves. Imagine that some of these slaves started to deliberate about the
morality of their own situation, setting off from perfectly true premises about
factors like their human dignity and the intrinsic value of autonomy. Imagine
then that these slaves finally came to the conclusion that they had a moral right
to be free from the yoke of slavery. Ironically, rights perspectivalists would have
to claim that these slaves would be mistaken in this conclusion. After all, itis a
slaveholder’s epistemic position that determines which rights a slave possesses,
since the former would be the potential holder of the obligations correspond-
ing to the latter’s putative right to freedom. On a perspectival view of rights, a
liberation movement started by such slaves and aimed at a change of public
opinion in Hittite society could therefore not accurately be described as having
the aim to have their preexisting moral rights respected by the Hittite slaveown-
ers. Instead, it would have to be understood as a movement aimed at bringing
into existence the very moral rights that intuitively ground the righteousness of
their project in the first place. In addition to the intrinsic objectionability of
denying the slaves a right to freedom, rights perspectivalism seems to get things
backwards in a seriously unsatisfactory manner with respect to this.?’”

3.3. Overgeneration Worries

Besides the mentioned worries about undergeneration, rights perspectivalism
also overgenerates rights in objectionable ways. On the perspectival view of

25 See Zimmerman, Ignorance and Moral Obligation, 63—65.

26 The familiar example of ancient Hittite slaveholders stems from Rosen, “Culpability and
Ignorance,” 64-65.

27 Note that the objectionability rides exclusively on the perspectivalist idea that these slaves
would have to bring about a change in their moral rights. A liberation movement will of
course correctly aim at a change to the slaves’ legal and political rights but is precisely jus-
tified because doing so will bring them in line with preexisting, independent moral rights.
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rights, we can have rights against others to perform actions that we know to be
extremely undesirable for us. Let me illustrate this possibility with an example:

Penicillin: Fang is on holiday in a remote area of a foreign country and
contracts a serious infection that needs immediate treatment. Fang goes
to see a doctor and tries to let the doctor know that she suffers from a
fatal allergy to penicillin and therefore by no means must be treated
with this drug. However, due to alanguage barrier, Fang does not get her
point across. The doctor, in line with the best evidence available to her,
takes Fang’s signals of distress to simply be a plea for urgent treatment
and administers penicillin to treat the infection.

Let us assume, uncontroversially, that Fang has a right to good treatment by
the doctor. Since on rights perspectivalism, rights are relativized to the epis-
temic position of the obligated party and not of the claim holder, defenders
of this view are forced to conclude that in the situation just described, Fang
has a right against the doctor that she be administered penicillin. This is true
despite Fang having every reason to hope that the doctor does not administer
penicillin. What is more, Fang’s appropriate preference against being admin-
istered penicillin is grounded in the very same interest in health that plausibly
undergirds the right to good treatment. Again, the verdict returned by rights
perspectivalism turns out to be strongly counterintuitive.

Note that the issue here is not simply that the doctor is morally required to
give the penicillin in such a situation. A judgment to this effect alone, perspec-
tivists might and indeed should argue, would be perfectly in keeping with her
duties as a medical professional. Instead, the issue lies with the specific notion
of a right to treatment with penicillin. The very point of rights is that they can
be sensibly asserted by their holders, and that those subject to the rights can
be demanded to comply with them. The right to be given penicillin, however,
does not appear to be of a kind that Fang could sensibly assert and demand
compliance with as a right to good treatment, since it is completely free-floating
from (and even contrary to) her actual health-related interests.*® It is therefore
a mistake to interpret the right to good treatment in the perspectival fashion,
at least in the case of Penicillin.

3.4. Two Kinds of Rights

Although we should not interpret the right to privacy and the right to good
treatment in a perspectival fashion, that does not mean that there are no rights

28 There might be other rights at issue that Fang could sensibly assert. I turn to these in the
following subsection.
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that depend on the obligated party’s epistemic situation. As I will argue now,
we plausibly have both a right to privacy and a right not to be exposed to (epis-
temic) risks of privacy violation. This means that Privacype,s, and Privacy are
both genuine, but they are separate rights, protecting their rights holders against
different injuries. While the point of Privacy is to protect individuals from cer-
tain outcomes (i.e., from actual breaches of privacy), Privacypersp guards rights
holders against a kind of disrespect: by subjecting R to an (epistemic) risk, S
expresses a kind of disrespect to R that represents a (lesser) injury even if this
risk does not materialize. In acting in a way that S has reason to believe will
violate R’s privacy, S expresses an objectionable form of disregard to R’s moral
standing—an expression that R might wish to guard themselves against.

We can see the difference between these two separate kinds of rights clearly
when we consider how they come apart in various situations. We have already
encountered an example of an action infringing on Privacy without infringing
on Privacypeyp in the case of Twin Impersonation. On the other hand, we may
imagine a case in which R has in fact validly consented, but S is unsure whether
valid consent was given (perhaps S has a suspicion that R was under duress
while giving consent). In this situation, R might still rightfully feel wronged
by S if S reads her diary. After all, S’s action expresses an objectionable disre-
gard of R’s interest, even though R’s privacy is not actually violated. Finally, in
the worst but probably most common case, S might violate both Privacy and
Privacypersp, for example if S consciously defies R's wishes in full knowledge of
the circumstantial factors.

Importantly, the differences between the various cases just mentioned are
reflected in different kinds of redress that are appropriate. When perspectival
rights are violated, the wrongdoer’s duties of redress plausibly focus on a sin-
cere apology that underscores the appreciation for the moral standing of the
rights holder, since the main issue with the action performed was the fact that
it expressed a serious disrespect for this moral standing. Redress for infringe-
ments of nonperspectival rights, on the other hand, involve a focus on compen-
sation for the actual harm and damages that are brought about by the action,
while violations of both rights combined require the most stringent forms of
redress that involve both elements.

Where rights perspectivalism goes wrong is therefore not in positing per-
spectival rights but rather in denying nonperspectival rights. In identifying
these two kinds of rights with each other and opting for the reality of only the
former, rights perspectivalists efface the intuitive difference between the two.
Here, I have of course only barely grazed the rich and complex structure of the
various kinds of rights we have and the ways in which others can fail to fully
respect them. What I hope has become apparent, however, is that we cannot
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do justice to this richness and complexity if we reduce all rights to only one
kind of right, as rights perspectivalism demands of us. This gives us a further
reason to reject the view.

3.5. The Costs of Revisionism

In sum, the perspectival view of rights saddles us with broad-scale revisionism
about both the nature and extension of rights, and this is a serious cost to the
view. Still, it is important to acknowledge that despite the intuitive implausibil-
ity of the results reached, this does not yet constitute a knockdown argument
against perspectivalism. It may still be that, in sum, the costs just outlined are
ones we must bear, given the downsides to the alternatives. These alternatives
are the other two horns of the trilemma, on the one hand, and the options of
rejecting perspectivism for objectivism, on the other. With that, I now turn to
whatI claim is ultimately the best option for perspectivists—namely, rejecting
Obligation-Ought and its weaker alternative, Obligation-Reason.

4. THE PRO TANTO VIEW OF RIGHTS AND OBLIGATIONS

Let me begin with Obligation-Ought. Above, I already acknowledged that this
claim is more controversial than might appear at first glance. In this section, I
briefly lay out and defend an alternative view, which we may call the pro tanto
view of rights and obligations. As we shall see, rejecting Obligation-Ought in
favor of this view, although by no means an unattractive move, will not by itself
solve the rights trilemma. The pro tanto view of obligations turns out to be
compatible with the weaker claim of Obligation-Reason, which still suffices to
construct a rights trilemma. However, laying out and defending the pro tanto
view of rights still proves to be of value, since it provides the basis for devel-
oping the prima facie view of rights and obligations as a successful solution to
the trilemma.

The pro tanto view of rights has its most prominent defenders in H. L. A.
Hart, Joel Feinberg, and Judith Jarvis Thomson.** Its basic idea is well expressed
by Bernard Williams:

We should recall that what is ordinarily called an obligation does not
necessarily have to win in a conflict of moral considerations.*

29 See Hart, “Are There Any Natural Rights?”; Feinberg, “Supererogation and Rules”; and
Thomson, The Realm of Rights. Some more recent defenders of the pro tanto view include
Frederick, “Pro Tanto Versus Absolute Rights”; Rettig, “Rights and Practical Reasoning”;
and Kiesewetter, “Pro Tanto Rights and the Duty to Save the Greater Number.”

30 Williams, Ethics and the Limits of Philosophy, 180.
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As the name suggests, the pro tanto view takes both ‘right” and the corre-
sponding term ‘obligation’ to express contributory notions. As such, obligations
can compete against other considerations in determining what an agent ought
to do, all things considered, in much the same way that ordinary moral reasons
compete.*! In this sense, the pro tanto view allows for truly universal claim rights,
since their status as considerations with contributory force is independent from
many contextual features, in particular from the question of what could speak
for alternative courses of actions. On the pro tanto view, rights and their corre-
sponding obligations always have a weight, though they may sometimes be out-
weighed by other rights, and perhaps even non-rights-related considerations.

Its ability to make sense of the existence of widespread conflicts of obli-
gations is one of the most important reasons to reject Obligation-Ought and
embrace the pro tanto view of rights. To illustrate such a conflict, take the fol-
lowing case.

Blood Type: Sam has long had an interest in reading his flatmate Rayan’s
diary. However, Rayan has never given Sam consent to do so. One day,
Rayan’s twin sister Riya suffers a serious injury and needs urgent medical
treatment. The paramedics call Rayan’s flat and ask Sam about the by now
unconscious Riya’s blood group. Sam knows that Rayan and Riya have the
same blood group and that information on Rayan’s blood group could be
found somewhere in Rayan’s diary, which he knows is in her bedside table.

I think that intuitions are almost univocally clear that in Blood Type, Sam is
permitted to read Rayan’s diary. On the pro tanto view, this can be explained in
the following way: although Sam has an obligation toward Rayan not to read
her diary, he has a weightier obligation toward Riya to do what is necessary to
save her life. In Thomson’s words, the obligation toward Rayan to respect her
right to privacy would therefore be permissibly infringed if Sam were to access
her diary in this situation.

This way of thinking about rights may give rise to a worry. In going pro tanto,
are we not giving up a core feature of rights—namely, the special normative
force that they are supposed to have? Surely, the obligations corresponding to
moral rights are not just garden-variety moral reasons like any other but partic-
ularly import